Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



r^. Jy^-H^^ 







/ 



Ifr-, 



» ^ 



^ 



t 



-*-f- 



* .1 



*:«;« 
, X 



^ 

A 



?f 



* It 



} 



TREATISE 



OV T0B 



liAW OP TITHES 



COMNLBD IK FABT 



FROM SOME NOTES 



or 



HICHARD WOODDESON^ E8«. D. C. L. 



Br Sir SAMUEL TOLLER, Knt. 

ADTOCATI QBHIRAL AT MADBA1> 



THE SECOND EDITION, 

WITH CONSIDQRABLB ADDITIONS. 



w. 







Ornari res ipsa n^t; contonta dooeii* 



MahUm 



LONDOJ^: 

PRINTED FOR J. BUTTERWORTH AlO) SON, FLEET^TKEET ; 
AND J, COOKE, ORMOND QUAY, DUBUN, 

me. 



Frinitd ky J. and T, Garke^ 98, SU JohtCt Square^ Londnu 



ADVERTISEMENT 



TO TBS 



PRESENT EDITION. 



Since the original publication of this Work^ Sir 
Samuel Toller has been appointed Advocate General 
at Madras. Previously to quitting this country for 
India^ he corrected the Work throughout^ and made 
considerable additions to it. He also drew up an 
Analysis of the Work^ and an Index of the Names 
of Cases cited in it ; and left the whole prepared for 
publication. The Work is now printed from Sir 
Samuel Toller's Papers. The Statutes and principal 
Cases relating to the subject, which have been passed 
and decided since Sir Samuel Toller left this country^ 
are noticed in the Addenda at the eud of the Work. 
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ADVERTISEMENT 



TO THE 



FIRST EDITIOK. 



yS HATEVER difference of sentiment may exist in 
respect to the policy of the Law of Tithes^ and the 
expedience of establishing that species of provision 
for the clergy ; yet as it constitutes^ and has so long 
constituted^ an important part of the Laws of Eng- 
land^ an attempt td methodise^ and to explain it^ 
to disentangle its difficulties^ and to illustrate its ob« 
scurity^ can by no party be regarded with disappro- 
bation. This task it has been the object of the 
following Treatise to perform. Dr. Wooddeson 
having collected a variety of Notes^ with a view to 
extend and to prepare them for a publication upon 
the subject^ was compelled by an ill state of health 
to relinquish his purpose^ before it was much more 
than half accomplished ; and he did me the honour of 
communicating to me his papers^ with a request that 
I would revise them^ and complete the work. En- 
couraged by the confidence reposed in me by my 
learned friend^ I ventured to comply with his ap- 
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ADVERTISEMENT. 



plication^ and beg leave to submit to tbe Public the 
result of our joint labours^ trusting that the arduous 
nature of the undertaking will be deemed some 
apology for the imperfections which may be disco- 
vered in its execution. 

SAMUEL TOLLER. 

Lincoln's Inn, 
October Ihth, 1808. 
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ANALYSIS 



OF THE FOLLOWING WORK, 



CHAP. 1. 



Historical Introductiom. 



Page I 



Sect. L 



Of Tithes before their legal establishment. 



Uf. 



Sect. 2. 

Of the establishment of Tithes on the continent of Europe, in the 
time of Charlemagne, in the year 778, and the fourfold distribution of 
them at that period ; and herein of the perrersion of T'ithes, by their 
being granted to laymen, and afterwards to spiritual corporations, the 
former of which was prohibited by the council of Lateran, in the year 
1180; and the latter, by Pope Innocent's Decretal Epistle, in the 
year 1200« S 

Sect. 3. 
Of Tithes in England. 6 



If Tithes were co-eral with the planting of Christianity in this island^ 
the payment of them may be referred to times antecodent to the Saxon 



X AN ANALYSIS^ 

And on that suppdsition) the time of the mission of Augustin the 
monk) from Gi^ory the Great, about the end of the sixth centvrj, if as 
not the earliest period of their existence. Pag^ 

Mission from Pope Hadrian the First, in 786, of legates, who pro- 
cured an ordinance de decimis dandisy throughout the whole or the 
greater part of the SdioU h^fUFchy. ib. 

Tithes ordained by the Anglo-Saxon laws. 7 

IndiWdual churches ezclusiyely endowed of tithes, by the laws of 
King Edgar, about the year 970. ib. 

And herein of the probable origin of parishes. S 

Pope Innocent's above-mentioned Decretal Epistle, in the year 1200, 
enjoining the payment of tithes to the parochial incumbent, the founda- 
tion of the establishment of tithes in this country. 9 

CHAP. II. 

^ Of Tithes as to vshom due, and their legal nature and 

properties, IS 

Definition of tithes in general. tb. 

From whom, and to whom, payable. ' ib» 

Tithes within parishes, due of common right to the rector. 13 

King entitled to tithes of places extra-parochial. ib. 

Lands, parcel of a parish by prescription, or act of parliament. t^. 
The nature of assarted lands. ib. 

This royal title referable to the king's sustaining a spiritual and tem- 

'. poral character. 14 

The king, at common law, capable of prescribing for tithes on the 
same brihciple. ib. 

In respect of the general right of incumbentB, as well de facto as 
de Jure. ib. 

Title of rector, ecclesiastical or lay ; afid of vicar. 15 

In respect oi their successors. ] 6 

Of a portion of tithes, and its incidents. 17 

Of the alienation of the inlieriiance in impropriate tithes. U 

Of leases of tithes by spiritual incumbents, or corporations, or by lay 

^Impropriators ; and the ^stiMes^refiliire 'to ' ^lich %elises. ib. 

Of affirming voidable leases. 27 

' 1 J^'ic)«y a^ttM*i«6o«^r{i^ ^T^ii^di^if^mmtnmsmm. ^4&. 

% Where the Tight to the benefice is in controversy. 'ift. 



AN ANALY9S. xi 

'^The coarse of proceeding on a sequestration. Pe^e 36 

3. Sequestration, a remedy for dtlapidatioa $ aii4 k^?ein of .the dis- 
tinction between impropriatioos and appropriations* 37 
4» Sequestration, inconsequence of the uToidauoe^of a^^nefice. 39 
5, In case of non^residence* id» 
Statute 43 Geo. 3. c. 84. relative theretd. ' ffr* 
Sequestration only a tempocai suqieBdon. 40 

CHAP. III. 

Divisions of Tithes, and matters between Rector and 

Vicar. ^ . 41 



•» . J 



Different classes of Tithes :— t^. 

1. Predial, mixt, and personal. ib. 

Nature of predial tithes derired immediately from the ground ; 

as com, hay. and other fruits of the earth. ib. 

Obligation of setting out tithes applicable to such only as are 

predial. ib. 

Nature of mixt tithes, produced mediately through animals 

deriving their sustenance from the ground. . 49 

Agistment tithe predial and not mixt. tb. 

Nature of personal tithes, arise froin the penotoai bbour of 

the parishioners. 49 

More considerable formerly than they are atpresent. ib. 

Only species of personal tithes now payable are— 44 

1. Mills, and how payable, partake of a predial nature. ib. 

3. Fish, and how payable. 48 

n.— Dtomon of TUhes, great and mall. 60 

Com and hay, great tithes. ib. 

And wood, generally in the absence of Ipcal usage to the contrary. t&. 

Small tithes are all other predial tithes; comprising eren Sjeeds,, which ^ 

when ripened, would be great tithes. ib. 

Mixt, and personal tithes, are all small tithes. ib. 

The denominations of great and spall tithes depends on, their in« 

tiinsic nature,^ not their quantity ,orihod<^ of cultivation. 51 

• * . * 

* la.— Rectorial and l^icatial. ^ 4b. 

Respective rigto of feeders and vic^rsj^ and herein, of ^ndqwioent and 
^^Ussolution of vicarages. <>• 

b « 



xii AN ANALYSIS. 

Title of Ticars by prescription. Page 54 

' Endowment of vicarages how construed. 55 

Of parochial chapelries, and perpetual curacies. 58 

Qnestion between rector and yi car, whether tithes 'aregrevt or small* 59 

' The following adjudged to be small tithes ; to which vicars, if en- 

• do wed with small tithes generally, are entitled : — ib* 

1. Garden herbs, roots, and fruit. ib. 

2. Hops. t&. 

3. Potatoes. ib. 

4. Turnips. 60 
5* Saffron. ib* 

6. Coleseed. ib. 

7. Teazel. ib. 

8. Rape-seed. ib, 

9. Woad. ib. 
Without special endowment jot prescription, peas and beans great 

tithee, and belong to rector. ib» 

The true distinction depends on the nature, not the quantity or 

locality, of the articles tithable. 61 

CHAP. IV. 

Things Tithable of common right, and the manner of 

Tithing them respectively. 62 

Tithes not universally of yearly increase. ib. 

That description inapplicable to mixt and personal tithes. ib. 

Though land having once borne the annual burthen of tithes, shall not 

' be charged with tithes in the same year. ib. 

Yet clover,' having mere frequent. increase than once a year, pays 

tithe as often as it is produced. ib. 

So turnips. ib. 

On the other hand ; wood, though not renewed annually, is tithable. 

So saffron. ' ib. 

Of common right aftermath, without prescription against it, is titheable* 

63 
But for after-pasture, no tithe is due. 64 

Tithe payable for hay and corn, .or any species of grain produced 
. from orchards, though the fruit thereof be tithpd. ib. 

Vendee of grass, not severed, must pay the tithe. 65 

Such also the law in respect of nursery plants and com* ib. 

Vendor liable^ if sold after sevenmce. ""^ 
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In like manner, tender and sendee thus ref^peotWelj UaUei ia r^rd 

to wood. Page 65 

With these exceptions, predial tithes become due once a year. 

The principal of which are : — ib» ' 

1. Corn and grain. 06 

These to be fairly set out pursuant to statute Edw* 6« under pain df 

forfeiting treble the yalue. f&. 

By that statute, lawful for the tithe-owner to see them set- out, and 

undisturbedly to take them away. ih. 

A prescription excluding him from seeing them set out, void. t6. 

By the general law, no notice of setting them out necessary. 67 

But such notice may be requisite by yirtue of a local custom. t6. 

Such custom supported by slight evidence. t^. 

Where such custom prevails, an hour's notice insufficient. ib» 

Such custom must be pointedly alleged. ih. 

Liate occupier's interest in the land having expired when be carried tile 

com away, no excuse for not setting out the tithes. 68k 

Parson has no right to set out the tithes himself, without theewner'ih 

consent. 60 

Corn, on no pretence, \.o be removed till the tithes are set out* ib. 
How tithes of wheat set out by special custom. 70 

The setting out of tithes, though originally proper, may be construed: 

fraudulent hy the subsequent conduct of the occupier. 71 

Parson has conyeuient time for removing his tithes. ib» 

Consequences of his failing to do so. £&• 

The general mode of tithing wheat. 72 

When parishioner, by particular usage, takes additional trouble in 

tha^ respect beyond his general duty. 73, 

for rakings of corn, no tithes payable, unless fraud. 74 

Each article to be tithed after severance, when he fair tenth can be 

ascertained, and herein of tithing barley and oats, peas and beans* 75 
Parson \a have access to the tithes set out by the usual way. 77 

In collecting his tithes, to be put to no superfluous trouble 78 

II. — Hay and the like Articles^ 79 

How tithable of common right. s&. ' 

How by custom. i&. 

When tithe of g^uss set out, occupier not bound to make it into 

hay. 80 

Parson has a right of way over occupier's ground to make* titlie grasi 

into hay. id* 
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Hasr Teasonabto time to take his said tithes^ and dr j tbem before lie 

oirries them awi^y. Page^ 

Tithe in gederal due for fodder Of compensfttion in 

lieti of tith^ of haj* 8i 

Clover grass equally tithable. 82 

^ So it seetDS is cinquefoil. ib» 

80 clover seed. '''' f^. 

Ordincry* grass, clover, artificial gra^s, tares or vetches cut green, 

when given to cattle used in husbandry, not tithable. 83 

Of tithing rapeseed, ib. 

Fern, ib. 

Hettth, 84 

Tnrze, ib. 

and 

Broom. ib. 

. Spbcial cas^a of exemption of these articles, as When spent in the 

plldshioner's house; or, in case of furiEes,they ar^ used to make pends^ for 

look she^. ' ib. 

C!!ompen8ation given by statute, in lien of tithes, of hemp, flax, 

and madder. ib. 

Wi.^Jgi8imeni Me. ib. 

due of cofpmon right. 85 

demandable against the occupier of the land^ and 
not the o^ner of the beasts. tb. 

unless they are depastured on a common. ib. 

Jit o6ti]^pier, after the corn is cleared, sows the land idth turnips, he 
il liable to pay agistment tithe. 86 

^asts agisted nmst be barren aiid^unpro^table. ib. 

Wh^n pastiilre is eaten by cattle, some profitable, and others barren.t&. 
IVhat afe deemed profitable cattle. ^ ib* 

tllaims of rectors of distinct parishes relative to agistment tithe. 88 
Beasts em'ploy^ in htrsbandry generally exempt. 92 

Not so when depastured in one paristi, and used in husbandry in 
aitother. , ib. 

Nor where they cease to be so employed. 93 

So milch cows, and young, used or reared for th^ plough or pail, are 
eieinpt. 95 

So all animals fere naturae, as deer and conies, are exempt. ibm 

9a SB H seste saddle horsed'. '96 

{But coach horses are liable. tift* 
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- Imi-keepers, or post-master.^, liable to tithes. Pftg^ 96 

For herbage ei^t^n for fab hordes kept for fairc, i^ild ftgifi^, Oi), l{ipd he 

occupies, or where he has common of pasture. 97 

In what manner satisfaction is to be rendered for agiirtment tithe* t&. 

lY.— Wood Tithable of common right. 98 

Gross, or great wood, of the age of ^0 or 40 y«irS}^ or of greater 

age, by statute 45 Edw. 3. axempt from tithes, 100 

What should be deemed gross wood : 101 

Such tr^es ^s are timber by common law; as oak, a^|i^ an<j^^i||. t^ 

Such as are timber by custopi of Uie country ; as beeches and other 

tjirees. ib. 

Of timber trees so priTileged by the statute, 119 ii^%^ y^f p^y^ble 

either of the bodies, barks, lops, or tops, unless fraud. if^f 

Instances of such exception : ib. 

Such trees having ooceobtaiQed^xQmptioi^ from tithes, i^w,i^.t]^»gh 

tii^ey become dry and i:o1jten ; or, as th^jf ^r^ tj^i^,^!^ ^^'^^di^^/^llKk'i ^^ 

When the loppings are liable. }03 

Not only beeches, but birches, horse-chesnuts, limes, aspen, cherry 

.trees, and willows, may be timber trees by custom* 105 

Alders, hazels, hollies, and others, are of s.9 n^fi^ account, as nerer 

to have been held within such custom, and of whatey^i; H?'V%^^X f^7 

tkhes. ibm 

Tithes payable of mast and acorns ; but acorns must be gathered and 

sold to be tithable. 100 

, Broom made into bavins, and wood gr9WJ^ in l^^dg^f ^^afa^e* ib. 

Tithable quality of wood not to be d^ternal^d f>j^ ^«j|i(J^!§i^eiit ap« 

plication of it, i^nh^ to pj^iposes of 9(rk!)Hur9^ a^ IjiXL^iBig^. 108 

When so applied, it is exempt : ibm 

h Wood employe^ ^9^^^, o^ ^9^ m^^ l¥^ ^» WP« }/U **^« 

of corn, not tithable ; so hop«pol^ ^nd the^^if ^fixX^ «re f^^f(^t. IQ^ 

Sq o^i^rs qyt t(f V^^^ huydles f^ s^9eg. ib. 

So wood for the maintenance of ttf P^^^SJ^ fH Wfn K ^4 ffl?^^* 

. M, ^^ rei^riflg in^pt^ments of lvijst)aji4ij. ib. 

2. Firewood, cut and consumed in a dwellin§rhc)iJiie^^tt|^ '^^^BUf^b^ 
^s exempt. _ }^^ 

3. So is wood cut and bu^nt in ^A^Liqg )>ficl^ u^ ^) ^ V^^^ ^' 
enlaigement of parishioner's mansion, within the parish, for his neces- 
sary kabitatiop* li2 

Tithe of wood predial, and must be set out pursuig^ t<^ tlMUd^tetf* 

113 
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In what manner set out. ' Page 113 

Question in regard to tithes, as between rendor and vendee of wood. 

Y.—Hops. 114 

The eultiration of hops comparatiTely modern. ib. 

Of the predial kind. 115 

, Mode of setting out tithes of hops. ib, 

in. — RooiSy Seedfy Fruits, Garden Sit^ffy and vaAoua produds of 

the earth. 118 

' Mode of tithing them. i5. 

And herein of hot-house plants ; as pine-apples, grapes, and other 

€Xotics. 1^ 

Vn.— Honey, and Wax of Beesy of the Class of Predial Tithes. 125 

Bees themseWes not tithable, because ferae naturae. id. 

Honey and wax how tithed. ib* 

Next as to mixt tithes : and they are — ^ 126 

yill. — Milk due of Common right. . ib. 

The mode of tithing milk. ib. 

Prescriptions in regard thereto. 127 

IX.— Wool. 135 

Tithe of wool due of common right when it is clipped. ib* 

prescriptions relative thereto. D^. 

due, though the sheep die, or they are killed for domestic con- 

sumption. 137 

Wool of lambs tithable, though tithe were paid of lambs in their wool 

only two months before it being a new increase. ib. 

"^here sheep in one flock, or under one shepherd, erery owner shall 

pay tithe of his indiTidual sheep separately. ib. 

' Tithe of wool aidd^ lambs payable where the sheep are shorn, or the 

Iambs fall, unless fraud. 138 

Parson has a right to inspect the tithing of wool. 140 

Tithing wool by weight the fairer mode. ib. 



X. — Yinmg Animals ; namely y Lwnbsy Calvesy Kidsy CoUsy and Pigs.. 141 

* Tithed when weanable, unless custom confine the payment to a cer- 
tain time or age. t&. 
Prescrlptiona in regard to tithing young animals. 144 
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9 ' XI. — Tht young of Poultry and tame Fowls* Page 145 

HenS) geese, and ducks, subject to the payment of tithes, either by the 

tenth of their young, or of their eggs, not of both ; bat whether out of 

the young or the eggs, depends on custom. ti^; 

Swans and turkies, as tame fowls, aretithable. ib. 

But pheasants and partridges, as being fene naturae', are not tithable ; 

not eyen if kept for breeding in any enclosed spot, and with their wings 

;«ciipt. I4ff 

1LII.—Eggs being the last species of mhi Tithes^ how TUhdbk. ib. 

Customs in regard to eggs. ib. 

In the last place, as to personal tithes, they consist, as abore-men- 
tioned, of milk and fish, the tithes of which are a tenth part of the 
cles»' profits* 147 

CHAP. V. 
7%ing8 Tithable by Special Custom. 148 

Custom, definition of ib* 

how distinguished from prescription. ib. 

Difference to the rector in point of presumption, where things are 

tithable of common right, and where things are tithable by custom only. 

ib. 

Nature of eridence to support a custom ; books and other documents. 

'Tradition. ~ ib. 

Things tithable only by custom, are : 160 

1. Houses for habitation, and how. ib. 

% Things of the substance of the earth, as quarries of stone, turf, 

tin, lead, brick, tile, lime, ioaarle, coals, chalk, pot-earth, 

and the like. 152 

3. Animals fere naturae, as deer, rabbits. ib. 

CHAP. VI. 

Things not Tithable. 155 

Hounds kept for pleasure not tithable, collections of foreign birds 
and beasts, kept for amusement, independently of this wild nature of 
most ot them, not tithable. ib. 

With this exception, things not tithable by the general law> are exempt 
lor the benefit of husbandry. ib* 
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As. aflor-pashire agiitmeat for beiistf of tbe jdongh, wood vMd for 
ploagh-bote. Page 156 

HeadUlands, or as they are sometimes styled meres^ balks, and batts 
Uf com fields, large enough only for turning the plough. t^. 

Barren heath, or waste ground, by statute Edward 6. for the term of 
seven years after the same shall be cultiTated. ib. 

What cases are comprehended within that statute^ and its general 
operation. 157 

CHAP. VII 

Exemptions general. Ifyi 

Suc^ exemption depends not on any intrinsic quality of the ariicles, 
but on a collateral foundation. |^, 

May be either general ,in its nature, called a prescription de non de- 
cimando, or of partial extent, and a substitution for tithe in kind, 
styled a modus decimandi, comprehending moduses and compositions, it. 

Mere non-payment of tithes, though from time immemorial, no dis- 
charge against ad ecclesiastical rector, or as it seems against a lay- 
impropriator. ' f*5. 

Generally speaking, prescriptions de non decimando are illegal, ex- 
cept in cases falling within the principle that ecdesia decfmas non solyit 
ecclesiae, and therefore, 1. The king being persona mixta, is capable of 
prescribing in non decimando. 1 68 

2. All ecclesiastical persons, as bishops, deans, prebendaries, pars6n^ 
and vicars. And so a county or hundred may prescribe tn non deci- 
mando in respect to articles. ' 169 

'3. There may be a prescription in non decimando, in resipect to fe^tates 
which formerly belonged to religious houses. ^ * jyi 

Exemption by Pope Pascal It. of all religious orders iTrom the pay* 
ment of tithes, in respect of lands in their possession, or diim propriis 
manibus excole. 17% 

Such exemption restrained hj Pope Hadrian IV. to the three religious 
orders of Cistercians, Templars, and fiospHallers, called the priyileged 
orders, being thus discharged from tithes ratione ordinis. ' ib. 

Attempt by Pope Innocent II. but In Tain, to extend such exemption 
to 1}ie.ord^r of Chnst ib. 

B^i spiriting persons Qr corporatioiifi) capable of bebg wholly dis* 
figged from tithes by other means, as by real coii^s|tiQ% bf tha Pope's 

IkAI 9f ewBpiptiqiis recognise by tiM ^aw pf B^fland^ or b; pr«igript|on« 
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'Ex^nptioiis of feligioiis hoQsei from titiiesy ratione ordioiS) restrained 
by the Oouncil of Lateran in the jear 1915, to those lands . of which 
they were in possession before that Council. Poge 173 

Cistercians -evaded such last«*nentioned restiiotion, till preTented by 
statate 2 Hen. 4. ib. 

The lands of abbeys, or religious bodies, dissolved by statute 17 Hen. 8» 
lost their exemptioos from tithes. 174 

The exemptions of the lands of abbeys and religions houses dissolved 
by statute 31 Hen. 8. preserved by the special provision of that Act. 
Such provision hath been held to extend to the Order of St. John of Je« 
rusalem, dissolved by statute 32 Hen. 8. ib» 

Hence resulted a new species of discharge from the unity of the pos- 
session of the parsonage and land tithable in the same person. 175 
^ Incidents requisite to make such union thus effectuaL ib. 
Jjands of religious houses, privileged ratione ordinis, having been ex* 
epnpt from tithes, only dum propriis manibus excolebantur, a party 
claiming such exemption must shew he is in the occupation and manu- 
ranee of such lands. 176 
. But this exemption so narrowed only where the religious houses were 
privileged ratione ordinis. 177 
If dbcharged by other means^ the privilege of exemption not restricted 
to laftds in their actual occupation. «&. 
No objection to such general exemption,, that the lands were in the 
occupation of a lessee under a lease by the abbey, subsisting at itg 
dissolution^ . 178 
But where an abbot being discharged of tithe, quamdiu in manibua 
propriis, in the reign of Edw. 4. made a gift in tail, and the abbey wvia 
dissolved by statute 31 Hen. 8. Held, that the donee of the issue should 
pot be discharged. 179 
Jif ot re(|^uisite to such discharge, that the owner of lands, formerly 
p^rt of the possessions of a greater abbey, should hold them in fee 
pimple, or even have an estate of inheritance in them. t5. 
W.herQjands were clearly discharged from tithes in the hands of a 
|qrior, and the priory vested in the king by statute 31 Hen. 8., the con- 
fitant payment of such tithes ever since the passing of that act^^ shall not 
make the lands chargeable. 181 
^ Nor shall such exemption be discharged by such general words in aiv 
Act of Parliament. ib. 
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CHAP. vni. 

Exemptions Partial. Page 183 

Mod uses and compositions. ib> 
Modus a composition for tithes, which has existed from time imme- 
morial, ib* 
Various species of modosesr ^ ib. 
Parochial modus. 184 
Farm modus. ib. 
Modus must be, 1st. fixed and invariable. ib. 
% In its origin must hare been beneficial to the parson. 197 

3. It must be different from the article compounded for. 198 

4. A modus for one species of tithes no discharge for the payment of 
any other species. 200 

5. Must be as durable as the tithes discharged by it. 301 
Lastly. It must not be rank. 202 
These several incidents and properties illustrated, and herein of the 

manner of litigating moduses. 207 

A modus not to be overturned on trivial grounds. 212 

How a modus may be discharged, and tithes become payable in kind. 21 5 

A real composition, an agreement made between the owners of land 

and the parson and vicar, with the consent of the patron and ordinary 

that such lands shall be exempt from tithes in consideration of some land, 

or real recompence allotted to the parson in satisfaction of them. 219 

The consent of the patron and ordinary necessary to give it validity*. 

220' 

Statute 13 Elizabeth, prohibits all parsons and vicars from convey hig 

the estates of their churches other than for three live^, or 21 years ; 

and therefore no real composition made since that statute, good for any 

longer term, though made by consent of patron and ordinary. ib. 

Distinction between a modus and composition real. The former must 

have immemorially existed ; the latter must have commenced within time* 

of memory, and its commencement should be shewn. 221 

An agreement by the parson, patron, and ordinary, though confirmed 

by decree in equity, since stat. 13 Eliz. confined only the parties to the 

same. 222 

Other species of composition than composition real^ and what. 224 

The composition must be certain. 225 

Parol agreement for a composition good* ii^» 
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^ucoessor may confirm a composition made by hispredeceiBort Page 226 

How payment of composition may be enforced. ib» 

Notice of determining a composition. 227 

. Sach notice may be objected to by defendant ; he may insist on the 

composition as a modus. • . . 228 



CHAP. IX. 

Of Tithes in London. 229 

Before the dissolution of monasteries, the maintenance of the secular 
clergy appears to have arisen principally from Toluntary oblations and 
personal tithes. . ih. 

At the Reformation the provision for the parochial clergy of London 
was adjusted by the order of the Lords of the Council, promulgated by 
proclamation, and afterwards established by stat. 27 Hen. 8. c. 27. i6* 

The effect thereof. 230 

Provisions of stat. 22 and 23 Car. 2. passed in consequence of the 
fire of London. 232 

Decisions on the construction of the above-mentioned order and sta- 
tute 37 Henv 8. 233 

Statute 37 Hen. 8. extends both to lay impropriators and spiritual 
persons. ' 246 

Statute 22 and 23 Car. 2. extends to preaching ministers only. 247 

CHAP. X. 

Remedies for the Recovery of Tithes, or their Value. 248 

I. — Of the Jurisdiction of the Spiritual Courts relative to Tithes. ti&. 

When the controversy arises between spiritual persons, and 

when between a spiritual person and a layman. t^. 

How that jurisdiction is aided by statutes 27 Hen. 8. and 32 

Hen. 8. and stat. 2 and 3 Edw. 6. 263 

IL'— Of the Jurisdiction of the Temporal Courts in regard to Tithes.254 

First, Of the Courts of Common Law. ib* 

1. Of prohibitions. t6- 

2. In respect to actions maintainable in the Courts of Com- 

mon Law, by virtue of stat. 32 Hen* 8. and 2 and 3 
Edw. 0. ^8 



iftii AN ANALYSIS. 

fiecMmdly, Of Courts of EqiiHf, the .Court of Chancery, and 
Court of £zcbeqiie^. Ptige 263 

II.— The nature of the evidence addaoed in suits and actions relative 
to iihes and herein of terriers. 267 

'IV. — In respect to costs of suits for tithes, and herein of tender of 
wl^it is due for tithes. 283 

V. — ^Of enforcing the payment of tithes by summary process, by virtue 
of statutes 7 and 8 Wm. 3. c 6. and statutes 7 and 8 Wm. f. c. 34. 
made perpetual by stat. 1 Greo. 1. stat. 2. c. 6. 286 

Lastly. — ^In what manner tithes are recovered in the city of London. 

290 

Remedies for the same not restricted to such as are afforded by the 
statute Hen. 8« ^* 

The particular jurisdiction created by that statute has not deprired 
Courts of Equity of their ancient juris^ction. ^ 

Construction of the above-mentioned statute 22 and 23 Oar. f • in 
regard to assessments for the clergy of London. ^M 

appendix: 
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• Catalogue of the greater monasteries dissolved by stat. 31 Ren. 8. 295 
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City livings and their value. 304 
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Page 56, 57. — In an action by the executors of the -late 
George Earl of Dartmouth, upon the statute S and 3 Edw. 6. 
for not setting out the tithes of haj of a parcel of land, called 
the Four-day's- work-close, in the parish of Batl^y, in the county 
of York; at the trial before Thomsoq, B. at York, the.plaintiflb 
made title to the tithes in question, under the Mapquis of Haliftz, 
to whom the same had been conveyed by an indenture of the.Slst 
of October, 1676 ; and they produced copies of a bill and answer 
in a cause in the Court of Exchequer, tending to shew that the 
tithes belonged to the Earl of Dartmouth ; and also gave parol 
evidence of the receipt of the tithes, or payments in lieu thereof 
as far bad( -as living memory could trace* The defendant gave 
counter evidence of title, the tendency of which was to shew 
that the right of the tithes was in the vicar of Batley, under an 
endowment of the vicarage, with the tithes of hay of the whole 
parish, in 1253, by Walter Gray, Archbishop of York, in the 
37th year of his pontificate ; and that the same appeared to have 
remained annexed to the vicarage after the dissolution of the 
monastery of St. Oswald de Rostell, by an ecclesiastical survey 
in the S6th H. 8. (1535), and by ministers* accounts in the 33 
and 34 H. 8. The parish of Batley consisted of three town- 
ships, Batley, Morley, and Churwell; and there were three 
terriers proved by the defendant, of the dates of 1727, 1743^ and 
1748, each entitled '^ a true and perfect terrier of glebe and 
other possessions belonging to the church of Batley, . &c.'* 
mentioning ^^ the great tithes of Scolecroft, in the township of 
Morley," and* also ^^ Fineden ccHnposition-money for tithe-hay." 
•'But 'there was no evidence of the vicar having ever in fiu^t taken 
dve tithe of Ji^ty^ or ^any composition for it. It wasr anii.iifeted^ 
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that as this evidence related to a period before the restraining^ 
statutes of the 1 3th Eliz. c. 10. and 13th Eliz. c. SO, and as there 
was no evidence that since those statutes the tithes of haj%in this 
place had belonged to^ or been enjoyed by, the vicar, it was open 
to the jury to presume, that before the restraining statutes the 
vicar, with the consent of the patron and ordinary, had conveyed 
away the tithes, in exchange for a valuable consideration, to some 
other monastery, the property of which, afterwards on its disso- 
l4ition, went to the Crown, from which it passed into the hands of 
the granteeof this rectory, and this question went to the jury, who 
found a verdict for the plaintiffs. The Court of King's Bench 
being moved for a new trial upon the merits of the title, and upon 
another ground, not material to be noticed here, the Court re- 
fused the application ; and per Lord EUenborough, C. J. ^^ I am 
inclined to think, that in 1353 the tithe of hay was in the vicar, 
under this endowment of the Archbishop of York, with the con- 
sent of the prior and his convent ; but assuming, that under the 
endowment, the vicar was once well entitled to the tithe of hay, 
co-extensive with the limits of his parish, he might, before the 
restraining statutes, have granted it to another ecclesiastical 
person, with the consent of the patron and ordinary : there would 
then have been a portion of tithes dissevered from the vicarage, 
and there was evidence that it was so dissevered, firom the con- 
veyance of the tithe in 1676 to Lord Hklifax, which after this 
disseverance, but prior to the restraining statutes, might have 
got into lay hands. We therefore want to pray in aid only this 
supposition as to these portions of tithe which appear to have 
been enjoyed, dissevered from the vicarage ; that they were so 
dissevered, and in favour of modern enjoyment, which is the best 
interpreter of right, where documentary evidence does not exist, 
we will, in conformity with Lord Kenyon, who said, that he would 
presume two hundred deeds, if necessary, presume here that a dis- 
severance took place. The actual perception of tithe hay, either 
in kind, or by composition, never appeared to be in the vicar from 
the time of the first endowment, but a perception of 1^. 4cf. an- 
nually, for a considerable time, under a general composition with 
the rector, which though not so strong as if the rector had 
taken it in kind, will virtually include it, nothing appearing to 
the contrary. Therefore, there was not only evidence to be left 
in the balance to the jury, but that evidence preponderated in 
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daim/* Lady Dartmottth v. Roberts, 



Page 69, 70.— In an action in the Conrt of Common Pleas, 
fcr not setting ont the tidies of wheat amongst other things ; per 
ewriamj the tithe mnst be so set ont, and the nine parts left so 
long, that the parson may have an opportunity of judging by the 
▼ieir whether the tithe is Ikirly set out or not. HaUiwiU v. 
Trappes, 2 Tamt. 55. In this case, the defendant first reaped 
or sheared one land, and as the reapers came back again to begin 
Ike next, they severed the tenth shea^ and direw it into the fnr^ 
row, and put up the other nine into shocks or stocks. SemUe, 
Aat this was not a due node of setting out the tithes. 



Page 70, 71."— At the trial of an action on the case, for not 
tsking away the tithes of com alleged to be duly and properly set 
oat, before Graham J. at Lancaster, it appeared that the plaintiif 
had crops of wheat and oats in 1809^ and the wheat and part 
ef the oats being ripe for cutting on the 91st of August, the plain- 
tif, OB that day, sent notice to the defendant, who lived a mile 
and a half off, that he should begin to reap on the 24th, or as 
soon after as the weatiier would permit ; and, in fitct, he began on 
tile 24th, and continued reaping till the whole was finished in 
about a fortnight. The wheat when cut was first bound up in 
sheaves, which wc^re immediately set up in riders, each rider con- 
sisting of tm sheaves, four of which were set up on their ends 
against four others, and two more were placed roof-wise on the 
top of the rest, by way of protecting the whole against the 
weather. Part of the wheat was fit for housing on the 14th of 
September, and the defendant not having sent any person to see 
fte riders set up, nor the tithe set out, the plaintiff sent his ser* 
vant on that day to set out the tithes, and he took one sheaf from 
each rider, and set up every two sheaves so taken, one against 
tiie other ; and if there were an odd tenth sheaf at the end of the 
row he put three together. He tithed the sheaves, as he swore^ 
6ir]y and impartially, taking one promiscuously out of each 
rider without damage, and taking at every tenth sheaf one firom 
tbe two uppermost or thatching sheaves. After thus separating 
the tithe-sheaves, the rest of the Wheat was carried away to be 
housed in about two hours afterwards. The like was done by th« 

c 
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oats on the 4Bd of September; and of theee, after the tithe- 
sheaves were thus separated, the remainder wat carried <>ffili'hdf 
an hour. The defendant objecting to this mode of tithing, nerer 
took the tithes away ; and the principal question made ^ the tHal 
was, whether this were a legal mode of setting out the tithet ; 
that is, whether the tithing ought to have b^a when the corn 
W^ bound in sheaves, and before those sheaves were 4et up in 
riders ; qv whether, in the northern counties, where it was urged 
tha.t the weather was more caching apd uncertain than in the 
middle and southern parts of the kingdom,' tb# 'fi^ilier might 
li^wfidly put the sheaves into riders.inimediately, wittout giving^ 
notice of, or waiting for the tithing in that stage of the process^ 
and afterwards draw out the tenfli sheaf, in the manner proved in 
this case, without first taking the rider down altogether. Upon 
this point the learned Judge was of ofnnion, that this Was n^ a 
legal mode of tithing corn at common law, and the plaintiff wM 
nonsuited. The Court of King's Bench refused to set a^id^ Hie 
nonsuit, and per Lord Ellenborough, C* J. in giving judgment^ 
^^ I have no doubt that the mode of setting out the tithe adopted* 
in this case was wrong ; corn must be tithed in the first coavetn- 
ent state in which the tithe can be collected after the corn is tat^ 
which is in sheaves ; and if the farmer adopt any mode of titUni^ 
which excludes or abridges the due means of the parson ^s eoi«[- 
paring the tenth sheaf with the other nine, it is bad. N^^i whclot 
the sheaves are heaped together in the I'ider, only part of earii 
sheaf can be seen? and the light is excluded in a certain degree 
tfottk the greater part of the heap, so as to abridge the means of 
majung the comparison, properly. Then, ]H>w0ver useful' the two 
covering sheaves may be to protect the rest, and however knoiw 
convenient that use of them may be to the &rmer,^ whal: right-has he 
to make such a convenience of the sheaves^ one of which heitily set 
out to the parson ? There must at the time of tithing foe a due 
Reparation of the tenth sheaf from the rest, witlladtte Oppor« 
tunity to the parson of comparing it with the other nine sheaves ; 
but of this he was deprived by the node of tithing adopted in this 
tose^ and therefore it is vicious in its prin^le." And per 
Bayley J* <^ It is said that the practice of shocking' the H^hole ia 
Jbr the convenience and benefit of the ti^e owjaer^i e^fttoiaUy in 
the.north^ where the corn is more ef pp^d . to j^fupK Jt^naatf 
however, be decided by any considfcation.of .^cp^velvefloe. In 
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toimtiries wlielri^ Ae uvMnyenieiiee w very grelilE, it' would pro* 
bably fii/^ rite to a cuctom to warrant the practice ; but Wliiere 
there f8<ii0 legal costoia, the made of tittiiiig mugt be accordingf 
to the eammoii kw/' SmaUcrofla ^ Jowle, IS Etot^T* Rl 

Page 72.-^l^fae comtaon law mode of tkhingf ooni is in the 

sheaf and not in the shock. Halli well v. Trappes, 2 Taont^ 53* 

- > 

PageW.'-^tn aa aetida ion the stat 2 and 9Bdl 6. for nM 
9eltiiig^ oat 'tiie tithes of bdi-lty, the case Was thist^^llfaeikhes in 
tquestion aiwe oat of a fiaM of iweaty^four . acrts • of barley^ 
thif(ee-^<bttrtlR of which was i* the pmsh of ReedKanr, «if ^riiidl.' 
the plaintiff was Vector, and the dtiier ftmrth was in th(& ad|«^lBin^ 
pwrish of liifiipeaJhawi; On a Tuesday <a Aagrnit the Whok iorop 
of barWy was €ut do#D^ and laf in the swartb ; and . ih. tto 
eveoii^ of tbatday, about half of thai put of it whidi wai Jii 
the^ ^krtiff^s parish was laliad and tiAed in the costomaryi 
maAMT, ready for carryiag . RdUing is, wbere.tke Uboarers go 
deng the field and jraka the bariey transviersdiy from die swarth 
iaia codes or roHs, as in* as the rake can reaidh ; aAd this.the 
Court have Md to ba a Icjgal mode of tithing. Then theid^^ 
fendant, after rolling and tithing the better half of that which .wai 
in Reedham, left off, and proceeded to iroU and tithe abont^ 
an eqaal ptoportion of that which was in liimpenbaw, and did 
not rasame thi^ rolling aad tithing of the remaiflder ill Aae^ni; 
till tile Thursday ^ but an the interTeiinig^l¥edna$da}e, .about 
nMt^lM e^TBiei off Ms mtle parts of th^ portiM whicb wttK 
viMtfA and tithed ip BoBdbassv befbce the kreaHsining' part of the 
swarth was rolled and tithnl^ . All A& witnOasbt i^fi^^^ tiuufc tb» 
b»*tey WW tS«hed in the fiiirest malimci^ The defendant l^ft;olF 
reltfaijg and tithing the nsst, and:liegn; to cftrry wliat wiaa raited 
wd tithed, because it was danb^l. weather. The jury hanug 
foaada ^rdiet ifer^the defMdant^ the Court refilled to set it aside 
and gmAt ainaw trial. And per Lard EUenbpnHi^) C. J. iQ tba 
<Miae#f dielUfOasentapontb^motton,fiiraiief^trial, ^'Ifiba 
ctttlflig and aamg be <doiie &irly, aad ia the ordialry toarse of 
haM)aHdr7,'aadqao|J«fidii0ently oi' oaprinioa^yv i» thari^iaay d0^ 
tpoaa^jdhiiiiitt the fanner aaitotke made Qf doing it t" Aod 
after the argument Was over, ^^ The Jury .^d tfie'whela-^Jif.tbf 

c2 
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evidente UtiMnitted io Aew, and they im» aatuAeci tbfti Ibe 
tidiiflg Was done aa fkMj tm the state of the weather adnMtted<»r^ 
And per Grdte, J« who tried the cause, ^ I told the Jttty ttet the 
tithing (tf Oe fi^ if&s not to be done piecmsal uiwcc f ow Mrity, 
but when Begun should be continued firirlj, according to the state 
of the weather t and they tamd that it was so done^^' Leatbes, 
dierh^v. Levinson. 18 East, T. R. 299. 

Page 77, 78. — ^ The general rule is confined to the close in 
which 'the tiflies urise. It does not follow that the. rector is 
entifled to go over any other lands of the fanner which i are tt8e4 
by Um as a road.* The parson cannot maintain this point, that 
whatever road the frrmer uses for his own convenieBce and oc- 
cupation of bis ferm, though not the nsual road fimm the dose in 
question, tfie pArson may use akoi'' Per Sir James MaMH 
field, C. J^ in the case of Gobb, cleric^ v. Sdby^ 8 Bee. aid PmU. 
K. R. 466; and per Ohambre, J. in the. same case^ ^ji fanner 
often uses way^ in a variety of directionB, leading to ^ puUic 
road. If the parson is entitled to anyof them itmay-oecaiMP 
great incdnve^ii^nce. -I think that the rule, goes no furthsrA^ 
this, that 4iie tithei^wner is entitled to make uae tof .the joofsd^* 
dinarily used, fi»r th& ordinary oocopation of the doseiiti whi<^ 
tithe is takMu'^ .in 



Page 80:^Up6nae' trial of an action ^eo ;the statatejii8>md 
& Edward 6i ibr ndt setting dnt the tithesof hayy amoigslr>cit|}Qr 
things, at the T^k Spring Assises l«08^ibefard^ iMtsm^d^.J. 
Thtf dvidei^ce astieriUs hajr-wns, that on 4he same da|r;oAf nMriK- 
it wa^ curAts owdtfr* te^tied itf sl>MMLd^ and on. ooUeetingiit tgg^- 
therag^n,'!ntb iMM were ill UIil^ ^coantiy>cal^ 
fbot-cd<^,Jie^sef«^ e¥^<t^ It was Madov^ttdj thai 

the grasi^ ih titet Mate was ^ fit to ^ot into ai4ltadki(Jt«|i^. 
neitlmr Ibay^nor^grass; onS^i^a 'theltafendaiit'sthay wM^gtin 
spread but, Acre mi'«io€ iMmm fiir^itlifr.Pk^ 
Mthisfithe tb dr^j tMfliotit 4rMdiiig>ioli tUeJDafandaolfjSTbily: 
Ss mucH space, -fcoweter, was left lbv«proading «atf )ittb > tiA^^^ 
thegronhd tfn^ \hi& tMie liad-gifiown^iODOi. ^Jbawian^iK* miastof. 
cqpinioh that :the tifliie 6f1;h« hsrywttsfmdpDifytwbtfUt^iMditbe 
Codrt of Comdidn^PleaB confirmed bjs opinioii. BtMbfKiipjQ^ 
t. TVappes, 2 Taunt* 55. t 
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"' 1?m^ 16e.^Iiran action on tliestatutB Sand^jScUrardO. c. 13. 
for not settwg out tithes of barley and oals^ the question- was, 
whether the land on which the barley and oatogiewvas exempted 
from the paymoit of tithes for seven years under the proviso in 
section 5 of the act. It was proved at the trial' that the land was 
part of a new tnelosure from the coMason allotted to- the Defend- 
ant. It wa& part of the forest, and had whins and bradcens grow- 
ing upon it, and a small portion of ling. Early in the sommer 
of 1811 die Defendant ploughed and limed it^ uid harrowed it 
three times^ and again in the following spring [toughed it: twice 
and harrowed it six times, and sowed part of it with barley and 
part with oats. It was a middling crop the first year. There 
WBS' farther evidence as to' the nature ci the land* The learned 
Judge who tried the cause, slated to the Jury upott thetrial, as 
Ae resah ^ich he had drawn from the cases, that to render 
land fer wbieh the exemption is daimed tithaUe within the seven 
years^ it must, at its first conversion and improveoent into arable 
land, be in its own nature so fertile aa to produce of itself witb- 
oattillage a crop which should yield a profit to the occupier" be^ 
ymdtb0 4otpemse ofphnghingj $om$»g^ and reaping .* if it would 
de Ihat it was liable to ttdie fer the first seven jear% otherwise 
not. That if the jury (laying out of their calculation the expence 
of inclosing and clearing the land in questi(Hi of brackens and 
whins) thought the land, after being cleared so as to be ploughed 
- was in its own nature so fertile, that if it had been tbeuj plonf bed 
and so^W it would of itself, without liming, maauring,^ or tillage, 
tiav^ produeed a crop worth more than the exp^nce of plongbiag, 
sewings and reaping, then in bis opinion it was not exenqp^ and 
Iheir verdict shoidd be fiur flie Flaiutift ; hot if fhey thought it 
Would not haeve produced audi ja crop without liming, manuring^ 
or tillage,' then it was e]»mpt, and tiiair verdict ougbt to be fer 
the Defeniant. The Jury ftnoid a veidict fiw the Defendant 
•1^ Court of King's Banch being api^ed to fera^new trisd on 
the ground of a misdirection r the Coturt was of opinion, that nei- 
ther the words 4»f the statute nor the coonpent uJkni it, nor a view 
t>f tlte aiQadged cates, would warrimt such a rule of law as was 
toMended fer ; that theproper inquiry was, wheHier thia land was 
of such a nature as to require ntraordinary oxpenee, either in 
mannre or labour^ to bring it into a proper stato of eultmtifm«; 
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and the attaiitioA of the Jury not having been direct^ to' that 
point, the Court grtnled a new triah Wanriek and another t* 
Collins, 3 Marie add Selw. 349. 

Page lai.-^To abUl by the impropriate Rector of Fundenhall in 
Norfolk for tithfes, the occnpiera by their answer as to part of the 
lands oceupi^ by them, called Woodland, denied the title of the 
- Plaintiff as such impropriator to tithes^ or any setisfiustion in lieu of 
them, alleging that no tithes had been paid for those lands, within 
the 9iemory of any person, and that the owner of the landa 
claimed to be, aad was entitled to the tithes thereof, and insist* 
ing that befoi^ the suit could be supported the Plaintiff ought ta 
proceed to establish his title at law to the tithes. As to the other 
lands, they set up an agreement for a composition. The owner 
of the lands, called Woodland, stated, that the rectory of Fun- 
denhall came to King Henry 8. up<m the dissolution of the nun* 
nery of Flexton, who in 1536 granted it to Richard Stephens and 
George Buck, and that it had ever since continued in lay hands, 
as a lay fee, and no instance eould be shewn of the tithes upon 
the said lands having been render^ or taken, or any satisfaction 
tbar them made to the rector or his lessees, but the same had 
longer than any living evidenee could reach been retained by 
the occupiers of the said lands for the time being, who had ne-^ 
ivertheless usually rendered to the rector, or his lessees, the tithea 
€f the of her lands^ or made him a satisfaction for the same : he 
infdsted.that under such circumstances it must be presumed that 
lie Wisa seised of the said tithes, and that the title to such tithes 
was a mere question at law, and the Plaintiff ought to proceed to 
itstaUish his title at law before he was entitled to file any bill in 
respect thereof. Lord £ldon C« stated the doctrine to be, that 
wheii the Defimdant has nothing to shew but a mere retainer of 
the tithes, not an actual gsant, or pernancy, or that he has in his 
title deeds toeated the tithes as belonging to him, the mere re- 
tainer will not raise a presumption against either a spiritual, or 
m lay rectoiv or be a sufficient ground for sending it to law ; and 
he disagreed, to the distinction of compounding for part, and not 
paybg . fer anotker part, . wUch had hesjfk urged as amounting to. 
im actual pernaBey ; and decreed th^ accouat. Bemey v. Har-. 

^j i7yes.iia , s 



Pafe 18$* — Atooi}g9t otker moduse^^sist. up at payableat Eastet 
in each y^r by the inhabitatitB or ocx^upiers of houses Situate in 
the several townships^ &e« of Mapefaesteff having any gArdeilj 
orchard^ or land, at, or belonging; to, or ^ uaed^ or tajayed therein 
withy one waa the sum 6( id. hj each occupier having any aach 
lands cultivated by the plough by three or more horses, usually 
called a plough, for and in lieu of all small prvdial tithes vrbat^ 
soever of all such lands so cultivated, and 2d. by ^ch bcciipiee 
having any such land cultivated by the plough by fewer than 
tbreis horses, usually called half a plough, in lieii of all small 
pusdial tithes of all such land so cultivated. Sir W. Orant, M. R« 
held this modus bad for want of certainty. Blackburn v. Jepso% 
17Ves.472. 

Page 190. — So the annual sum of I(f» payable by every occu* 
pier of lands, in lieu of tithe of all hay made and carried in and 
from any of the lands in the tenure of such occupier, be the quan« 
tity great or small, as well for two or more farms or tenements^ 
as for one ; was upon the authority of Bennett v. Read held to be 
a good modus. Leyson v. Parsons, 18 Yes. 173. 

« 
• 

Page 199, 200. — In an action upon the statute d and 3 Ed* 
ward 6. for not setting out the tithes of com, graia^ and. hay, and 
clover, and rye grass, and peas, and vetches, the Jury found that 
there existed throughout the parish ( Worthen in Salop and Mont* 
gomery) an immemorial custom for the rector to take theefeventh 
mow or shock of wheat, and the eleventh cock of baiiey, oais^ 
peas and vetches. The evidence upon the trial was, as to the 
whefitj the farmer put the sheaves into shocks or mows^ consist* 
ing of six or nine sheaves ; and in case of bad weather^ opened 
the mows or shocks and the sheaves to dry them, and the parson's 
eleventh mow or shock was set out at the- time the whcde^ waa 
ready to carry and not before. As to^the barley and oats^ it was 
proved that they were put into cocks^ and the eleventh cock set 
put for the Rector ; but nothing further was proved to be done to 
the barley or oats, except that some of the witnesses said, that if 
It was wet weather before the parson tithed it, they opened all the 
coqks and put them up again. As to the vetches and jpeas> they 
were first cut into little wads of uneqnal size, and then put into 
cocka of ^ual ai^qe, tiud the parson had the eleventh cock ; and 



V ... 

tlrtry gaye the psrooii Botice to tiilie> as spon fs they ir^ep^tiM^^ 
eocks. The (Jbart of King^s Benc^ held this custom good m. to 
the wheaty but not as to the other serticles ^ and per Lord EUen^ 
boroi^h^ C. J. ^ I confess I Ihink m this case' that the. ^mtopiiia 
goodf as to the wheat) but not sbb to the other articles. It a]^paiir9b 
that the wheat, which at common hw is ttthaWb inr the she^ ^, 
uniformly advanced to a further stage of laboor by b^iog^iHit iatpr 
shocks, by which it is better protected from the weathar ; and^b^ 
rides that^ if neoessity demands it, it is opened for the parp0ie pf 
ventilation. This benefit, together withtbe additional hbour by 
the fhrmer for the benefit of the .rector^ which the reetor. iMast 
otherwise take upon himself, constitutes a good consideration fe(. 
rendering the eleventh instead of the tenth shock. I subscr^ to 
the doctrine laid down by Lord Kenyon in Knight v. Hfilsej^ 
that the labour of the fiirmer added to the quantum of ^e , iiih^ 
taken, is considered to be an equivalent fi>r the AiIl tithe. . Bu^^a 
to the other articles, there is no evidence of any meritorious 
labour bestowed upon them, sufficient to support ai^cuatopi. 
JUl that is done t<^ the barley and oats is the putting tfaeci infaqr 
c6cks; and the mere additional labour of casually opening them, 
fa the eveut of wet weather, does not seem to me in any dc^gseis; 
tiich a consideration as, in the language of Lord Kenypir, anQio\iiita 
to an equivalent for the deduction claimed. It is too minute ; it 
ougjit to be a reasonable benefit to the parson. As to the . p^as 
And vetches, it does not appear that any thing is done to. them 
beyond what the common law requires. It is clear that they can* 
ikiH be tithed in the wad, for the wad was proved to be of uneqiial 
stee, and therefore they are not then in a state in which a just 
comparison can be made. It is then the duty of the fiurmer to 
put them into such a state, which can only be eflfected by ad- 
vancing them to an ulterior stage of preparation, i. e. by putlog 
thein into cocks, which is the first stage in which they are tith* 
able:' and per Le Blanc, J. speaking of the barley^ &c. ^^ The 
pairson^s share is not distinguishable, nor the whole tithabl,?^ u^tii 
put into cocksj and the fehner cannot bring in aid any occasional 
ulterior labour which may accidentally be done to the eocdcs puA 
wet day by opening them, which the farmer would do for his own 
i>eheSt) in order to feund a consideraticm for the custom. Until 
the cocks were actually set out, the former could not tell which 
were fhi parson^s anS which were his own, but after the tithe was 
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«t%tttylr does not app^r tbsit he ^ver opened the tarson^s codcs^ 
8mtti^'C3erk v. Sanibrook, 1 Manle and Selw. 66. ., 

*FBi^'SD!.-''>-SotIifirdani otld. for every garden or field aowQ 
wlA* tvrnfp seed,' and fiir aU turnips growing thereon, without 
i^efivence to the quantities thereof, was held to be a bad modus, 
as tnrnipsare an article of too recent introduction into this coun* 
trjrto be the subject of immemorial usage. Ley son v. Parson^ 
18 Ves. m. 



Fage M9.— The Court of Exchequer refused to send modusea 
of 1^. BA and is. an acre in lieu of the tithe of hay to a jury, 
cioMidering them as manifestly rank. Wood B. dissentiente, 
Healbn v. Cooke, Wightw. S81. Semble, the Court will not go 
beyond tibe decided cases, in some of which moduses of Is. an acre^ 
At-fiett of (be tithe of hsKy, have been established. S. C. 

Page 210. — A modus of |(f. for every garden, for and in lieii 
aiid fnll'sati^ction of the tithes of all tithable matters and thii^' 
yearly arising therein, was objected to as being too extensive^ 
Mt was held to be good by Sir Wm. Grant, M. R. Blackbi«n( 
t. Jepsonj 17Ves.473. 

. > 
Pag^lS16.-*^Ina8uit for tithes, it appeared, that an ancient 
corn-mill had been rebuilt, and two pair of new stones added* 
Sit' W. Grant, M. R. upon the authority of Talbot v. May^ der 
creed an account as to the two pair of new stones ; observin|^, 
^ai the cases on the subject were not easily to be reconciled. 
Bfenby r. Baylor, S Ves. and Beam. 71. 

> 'Pagtt !t96.— 'Hie late Vicar of Abei^venny made, certain com* 
positions with hiis parishioners for the vicarial tithes which Were 
payable t)n thcr SOth of September ; and the Easter offerings were 
^payable on the 10th of April in each year ; and having received 
his compositions Up to the S9th of September ISOS, he died on 
tfie KMh of March 1803. In M^y foIlowin|; the present vicar was 
Jiresented, . and in November following was indufted. The Easteir 
oiferings were collected by the sequesiratoir after April 1803, and 
vrere paid over by him to the present vicar.; and after Midiael« 



from some of tj^e p^^hipQ^rs, aGjeor<)iiig Ip the. comp^Htion of lul 
predecessor, and from others according^ to new compositions^ 
son^ iRp|?> ^raelepsy )than.the form^; in all to the. iamoufit .ef 
^ilSl.md upwards.. The personal, representatives of ithe iato 
vicarbroijight an action for money had and received against. <he 
prefKuit yicar^ to recover a proportion of such compositiMs up In, 
ihe.timapf . the late tiear's deathi amoujiting, as they aakujated 
them, to J^68and upwards. The Defendant disputed- this. liat^ 
bility to account for the compositions which were not. due till hia 
evn time,, but paid j^90 into Court, in order to cover any small 
sums which mi^t have been due for tithes or duea vi^bich, if ret^ 
eeiv«din kind, might have accrued between the 29tb of Septem^ 
her 1SC@, and the death of bia. predecessor on the. 10th of .Olardi 
)80d, which sum it clearly appeared was more than sufficient im 
cover any such tithes or dues. And Le Blanc J., before whomi 
the cause was tried at Monmouth, being of opinion that the re-»^ 
prefiietttativ^ of t}ie late vicar could have no claim to the JBaster 
offerings due afler his death, and that his death put an end to tlua 
^impositions for the vicarial tithes, at luast with respect to luf 
eupcessor, and that the present viear could not be liable to acn 
count for more of the compositions which, he had received feom 
the parishioners than the value of the tithes due, if any vicarial 
tithfea&r milk, eg^, 4pc. might have accrued in that interval, be* 
tween the S9th of September 1802 and the 10th of March ViOS^ 
when the late vicar died, would amount to, wbick were more than 
covered by the money paid into Court, directed the jury to find 
for the Ddendant) but gave liberty to the Plaintiff's counael to 
move to set the verdict askle,, and enter a vard^t fi>r the Plain«*. 
tifis for the whole, or so much of the composition, as the Court 
shpidd think Ihem^ei^titfed. to recover. A motion was accor^Ungly 
made in the Court of King's Bench, where Iho^ction vas. depend?? 
ingy fi>r this purpose ; but Lord EUenborough, C. J. said the 
pwfftomiion wae at an end by Ahe.death of the finrmer vicai:,. and 
the present vicar in fact received nothing fi>r hia^, • fiir no tithes 
had henome due moe the last payment in September beyond 
nAafc^hatnbimy. paid intoi Court* ww auflSieient to.dosrar ; ami ^m^ 
GmikI BBiisedtbo^^ilB. > WtUmna and olhera «. 'PoemUi Gimk^ 



XVffENOA. 

' Btit in 8 snlweiiUent cftse, th^ bfll filed by t!i6 dc^ 
Itkte rector of Ae pariih ef Bodfiiif, stated; ifaat he )iad Mtered 
int0 ligttedDeiits with the' several occupiers df ImAb withid Ae 
imrish,' to receive compositions, pajrable yearly at Michaehnai^ la 
lieu of tithes; that after his death, on the 6th of May, 1908^' ihe 
defendaatjbeiiig' collated to, and inducted into, the nMoty,'re^ 
ceived ISrojoor the occupiers ttie whole of the compositions whicft 
became due at Michaelmas, 1808. The biU claiming a reason^ 
able share of such compositions, in proportioii to the length of 
time, during which the late incumbent continued rector, in th^ 
year in which such compositions accrued due, prayed an account 
and payment accordingly. The answer insisted. That the coth- 
positions received by the defendant, should be divided between 
him and the {daintiff, in the following mode^^-^Aattheshat'etD 
be paid io plamtifi^, should be to the share retained by the d^ 
^ndant, as tiie quantity of tithable produce from Miehaehnas, 
1807, to the deatfi of the late incumbent, was ' to the quantity 
of tithable produce from his death to Michaelmas fi^Uowing. 
€Kr Thomay Plumer V. C. said, that the case of William t. 
Pdwell, upon a fiiir consideration of it did not appear to him 
intended to determine the general question ; and held that tiie 
plaintiff was entitled to an apportionment, with reference to tiie 
period of time during which the last incumbent lived ; aiid de^ 
creed the defefndant to account upon that principle. A^sleyt^. 
Wordsworth, 9 Yes. and Bea. 331.- Se6 also tebn. Bonbury, 
«»». Hawkins t). Kellj, S Ves. 308. 

Page S28. — But where the defendants, in their answer, stated, 
that th^y could not be affeeted by the notice* in an;^ way,' the 
€ourtf held this not a BtifSciently clear intimation to the plaintilF 
&at they intended to rely on the insuffioieAcy of thie n6ticr. 

Bennett t^. NMe, Wightw. 384. 

% . » , - 

Page 288.— Note («.) See also Pell, clerk^ v. W?Ik«r, 
12 East, T. R. 88. . -. ^ i 

Pago 24 h-^ln a latep csse,.'ip the saaoe pitti^hi liordjSldenf C 
laid down thesame pria^iple^ sajriog, that ia Aiaease^f^ ebm 



of this payment for tithes in London^ as in the inatance 

of tithes more strictly, it is not sufficient ibr the defendant to say 

2 



nxk^i ADtttSSJOtA. 

i^bisi^thbiMmMBet Ate statute^ as it WcnAA nbt be fiitdHcfe&t 
kgninti, ^AH tlBkot at ^omttion lans'ttiat the'plaitttlirs'nev^ had 
febeirid' Ate St. Vit.-z but it is= incambeiit upon the liefendant iB 
riieir <lart'&^ ib tbe^ oecii|>ier of premMes, deaeriMng 4lM§ai, fb 
Which cttfltomary paymertts, 'which he can specify, can be ^rot^d 
to'have attached previofn^y to Hiis statute Of 1545 1 and the di* 
ftaManfB having, in Aeir answer to this caseV referted in a Yafi^^ 
eontainiog the ancient accustomed payment within die parklhy (br 
or in the nature of tithes, and insisting that they ought to^ pay fcr 
tilltfes only such ancient sums as in the said vatc werediaf ged 
upon the premises re^ctively oecupfed by them, or iipoli the sitea 
thereof, or the buildings then erected and built thereon ; but Coi> 
cladihg by stating, that they had no means 6f ascertaining what 
particulate sanfisl wore charged in the said mte on the' pt^eiftris^ 
occupied by them, but that the Plaintiffs in answer to a cross bill 
filed against them by Morris^ stated thM: they had learned iind 
eonld 'distinguish, e^Kcept in a few instances, the particultnr pi^ 
noses mentioned or referred to in the said rate ; the Lord Chan^ 
jcellor held fliat the Defendants had not so pleads their exempt 
tlbn as to entitle them to an issue ; and althOt^ the TlaiittfBk 
hMt in^H toswer to a cross biHk filed by the Defendants made 1 
discovery i>f the book containing this rate, and the piremiBes, yist 
4Bat' £fae answer to that ctoss bill could not be taken with iSne 
original answer, but timt the D^ndants ought to have moved 
ib/t leave to Ae a supplemental answer ; and decreed an account 
kt 'Ss. 9tf. in the pound. The Warden and Minor Canons of 81 
Paftfi'is Vi Kettle, and'^tsontra. 2 Ves. and B. 1. 

Page S41. The character of a customary payi^ent within the 
atatiite Hon; &• and decree for tithes in London is not, that it 
must be >a pslymeiit thade out of mind, but if the payment had been 
wuafly made during such time as to haVe acquired in the Ecde- 
alastif^ Courts the character of a customary payment, the statute 
open^ upon it. POr Lord EMon C. in the Warden and Minor 
Canons of St. Paul's 19. Kettle. 

Page S65. In cases of modus, the rector's title being admitted, 
Ke ie entitled to demand an issue, but whore to a biU (br an ac- 
i6unt of gteat tithes by the imprc^iriafe rector of Siimpting in the 
county of Essex, the Defendant set up by way of defence a claim 



tp« portiM of.titli08 undfr^a gHaAtto iJ>JS^4llU&4Jtii9^«pft]MifWl|i 
Ibusf 6tb, of tbt nanOTr ^f Swnpliagr^odL^ tiA/93^th,gr€yi^^n4 
snail ^Imelto beloiigiog!,.froiii. whcm^ ^ by a sert^ of cpuvi^Mipflf^ 
liedBdv^dlas.tklii: Ae lands.. ta-wMi^h. h«iHi4i8tadtfa%forMm 
extended, coMisted oCl^nutaere^BlacbN^r^ ,liiKl6mmcrf): A^ 
tte haariBgof tte caiiee 4ho DeSsudaniprov^ t]|egipwt|Md.iOppr. 
staiKt imi'f ayment of iitbes. Srom Gire/^papi^ vbi<^ wm ,;«fft .fA^ 
<;oiuQtored l^ anj evidence oa the part of the Piaii^tif -$ . ^Eha 
Court tield diat the Plaintiff was not entitled to an issue as to the 
tilb?s arising from Oreeaacroi as it was-OQacpimM^toiic rjcbt 
opposod^o another* Boiiert^. Bakec^ Wigbtw.,497. . . u^.,y 
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: Page 266^ note (y)^ (z), (a)«~See these points discussed veiy 
uncfe ai lem;tb in the case of Bennett v^ Ne^k^f Wight|f[<(9$N»f: -- 



\ PagaSSft-^Where the Oefimdants. insisted qpoiif^imodn^of 
Hii' jGorr^very cow prodaeing a calf . witMn the year^ iSor tit)ie.of 
C{4f ipdmMk; and for every cow not producing a oalf liL, ^ 
Hftffiiiii vilki or if not aiilfced^ of the Jieepi md ;^e49 and- W^,tM 
ismvi^M^ of land heiving seven eows^ . had fiur aoiae tigie.pa^; {gr 
mirtdiw^ been^indnced to. pay higher snm^ ; Ther^wM^vidaww 
of. tbapf^mentiolithe lid. and Id* where the^iwii^b^rpf cow^^lVf^ 
wder tsave0v; \mtfbr seven or more cows the payfn^nt wa# ^ighi^n f 
|S4i;rWiiUapt.6Bant5 M» R», waaof qpiai9» t)^^ he |Cpnl4 fot i9994 
|o^tf^a.ffodjiii9> diaclaimed by .the U^^sft^ts^ vis; 4|4^ x^ 44 
fjif c^ery cow 4ip. to seven,, and ^iBtoffing a^ that nnmbi^i a^ff 
decreed an account of tithos^gf milki andxalv/ss. tBlfusl^I^iKa % 
Jepson, 17 Tes. 473. 

i Page «66.-^By thei8tat|iterd3 Gfo«.3^.c^lS7* § i^ it ipieiH^to^ 
itM ^4i^on. shall be bpought.lov^^h^ i;ecpvfnry.fQf.«Qy{ie|uU|^ 
4r<tlie4ipt)fle«ing out ttthe% 4ior any. suitinstituiM Jn »Py jCowrt 
iofJ^vtSi oF.in aiiy EoQlesii|sticaJl Qdurt^.to recpi^.tht mf^^^tf 
myjlfthi^ ,iinles^mc)i.actioa f»hidl H br^ugfa^, qr ^u«^ sa^t 40^ 
nenced, within six years from tlie .time when racb tiitfcea. lmW9 
due. 

. P^ejS^.wWh«ra m^sml bills wexe ^e di 1^ a teetpr tor «| 
aecwiit^4itho% making seven or eight ocoq»i(srB i/^ifo^h^ 



jill^iii A0DBNDA. 

tech snrit, a'MMiM #^inafte on the paft of neiMd of the Be* 
ftMantSj befiire' aA8<^er and wilhoiit aiBd»rit«y for a rdfeimitfe^tll 
^ Madtef to exaniiiie and cevtify) wheOier tiie'MT(eral«catMi,-or 
B&me taikA whteh of thete^ m^htihot te toosoiidaitd^ Lord Eldon 
h^'tiie* order not of-ooiirae, buVtfa^Ml^jeolof iicq^eotala)pfltca* 
tion; atidtti^orderwtts not made; KeigH^ v. Brtmnj 16 V«B4 
3(4. 'And Ae ^ctiee seems to be the fnme ia Oe Court of Ex«' 
eliequer. ib«' 



« 



Page 970, fiole (e)«-^'--8ife this doettine dieimeied' rery mddi at 
length in the^saseof Betmett t?. Neale, Wightwv 584;; . Seeala* 
Chatfield v. Fryer, 1 Price 253. 

Page S60. — It ig no objection to the eirideiioo ol rOpatetloD of a 
modus, that the deceased person, who told the witnees of the rei* 
pcitiitioii'iri the parish, was himself a parisUoner,' liabte /to* pay 
tithe. Harwoodt>. ShM, Wightw. 118. 



I 
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Pbge 888i^A bill wcfs filed by tboTioar of Monokton iridi Ad^. 
ehapeliriesl of Bir^hington and Wode affliessed^ against the .ioccs^ 
piers oTcer^n marsh lands, alleging that the riearage -^f/nm 
Ibimded in 1367, and was then endhmed with divera .kinds of 
tiflies, comprising aH kind« of tithes' except tiiose of oom-^and 
grain ; and prayed an account' of 'the" tithes of snoh nHnsh Umda;. 
The Defendants set up a modus, Tiz. that ^< froai time nvhertaf 
Ae memory of man 48 Aot to the contrary, there faadbeen*;paid 
and payabrle to the vicar of the said ptfrish a^ oarlaift; aockal 
modus or customary payment of Is. per acre for each atid'tewry. 
acre of marsh land within the said parish for and in lieu of the 
tithes of hay, and of all and every oAer vicarial and small tidier 
arirfng or renewing upon or in reipeot of each and every each 
acre, and which sum 'bad usually been paid at Miehaeteaa* Old' 
Sfytein each year.*' The I^aintiff prodaced the endowiwiit of 
1387 at the bearing; aWd Sir Wmi Grant, M.* R. deeiwA tka 
Defendants to aeeonat for the tithes 40f the laarih lands^ hmng of 
opinion, that as before the year 1367 there was no vicar, aad 
consequently no vicarial tithes in the parish, the payment stated 
dMsld not have been immemorially «aa^ Seott v. IBraitb, 1 Ves« 
a»KlB^a,I42. 



(But HI A Inter ^ase in the Court 4>f ExohefueC' iawhklif^tlit 
ytcar o£ T*irbitry.fi)ed a.btU fin* m aca^^wt of itittes, andthoDi^ 
fendwU' in ' hi» answer «et. up a . laiodiis 19^.3^. lor ev€«7 cow^ aad 
S(g(, fiir 6vei(y eal^ i^nminoviiiUry pt^able to tii^visas of llie aaii 
parish^ in lion of tithe of 'CoW4Si calre^.aiid raiUc ; and on tho heiai 
i«9 of the caMse, tluB! PlaiiKliff produced ihia-ondowmmiAy by wbidk 
it appeared that the vicarage had been estabUsbed afidendovod 
within legal memory : The Court said they would aid a Pefend- 
ant in such a case as this, and direct an issue according to the 
truth of the case, where the mistake did not, in point of &£t, na- 
Cerially affect the substance of the defence. Prevost v* Bennett, 
1 Price 236. 

The Court of Exchequer, in the last mentioned case, referred 
to a^ case of Mitchell v. Rabbitts, as an authority in point ; and 
to the case of Uhthoff t>. Lord Huntingfield, 1 Price 337. in not. 
which was a bill by the rector of the. consolidated parishes of 
Huntingfield and Cookley for tithes. — ^Answer, a modus or an- 
nual payment of Ts. from time, &c. payable yearly on Jjammas- 
day^ O. S. by the occupiers of the lands called Huntingfield Park, 
to or fer the use of the rector of the said parishes for the time 
being, in lieu and full satisfaction of all and all manner of tithes. 
Objection, that the parishes having been proved to have been 
reecniljf camolidaiedy and the rectors, predecessors of the Plain- 
tiff, to have been rectors of Hunlingjield alone^ the modus could 
not be proved as laid. But the Court directed an issue agree- 
ably to the fiict, and allowed it to be framed to meet the inquiry, 
whether the payment had been immemorially made to the rectors 
of the parish of Huntingfield. 

Page 886, 7, 8, 9, 390.— By the statute 53 Geo. S. c. 127. % 5. 
two or more justices of the peace are authorised aad required 
to hear and determine all complaints touching tithes, oblations, 
and compositions, subtracted or withheld, where the sanie diall 
not exceed ten pounds in amount from any one person, in all 
such cases, and by all such means, and subject to all such pro- 
vidons and remedies by appeal^ or otherwise, as contained in the 
statute 7 and 8 Will. 3. c. 6. § 1. touching small tithes, oblations^ 
and compositions, not exceeding forty shillings ; and one justice 
shall be competent to receive the original complaint^ and to 



ADDENDA. 

wmmaa tiie Qprtks to appear before two or more jmtiee^ of Ae 
peaee; and by tie sane statute 53 Geo. S. c. 1S7. § 6. tbe prorir 
8iQB8 of the statute 7 and 8 Will. 3. c. 31. ^ 4., and statute 1 
Geo. 1. St 2. c. 6. § 2. are extended to any value not exceeding 
fifty pounds, and one justice is made competent io receive the 
origmal complaint, and to summon the parties to appear before 
two or more justices. 
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CHAPTER I. 



HISTORICAL INTRODUCTION* 



SfiCT. 1 . TUhes before their legal Establishment. 

T^TTlTHIN (a) the period which ekpsed between the 
T T latter end of the fourth century^ and the commence- 
ment of the reign of Charlemagne^ comprehending a space 
of about four hundred years^ the payment of tithes or 
tenths of the produce of lands^ and of other articles^ was 
inculcated as a religious duty by some eminent fathers of 
the churchy and ministers of the gospel ; and their preach- 
ing-was not ineffectual. 

But the offerings consequent on these admonitions seem not 
to have been always in the precise proportion of a tenths and 
they were chiefly voluntary^ and the effect of conscientious 
piety^ except that where no contributions at all^ or such as 
were illusory only^were rendered^ the Church might on some 
occasions exconfmiinicate^ or censure the defaulters. The 

(a) Seld. on Tithes c. t. § 1. & o. ti. Montaaq. ^. of L. b. zzzi. c 12. 



B 



» < 



2 JLaw af Tithes. Chap. I* 

payments were in a great measure arbitrary also in respect 
to the persons to whom they were made ; being some- 
times to the priest officiating at the sacraments ; sometimes 
to the superior of a religions conclave ; sometimes to the 
bishop; and sometimes dedicated to the poor. And it 
appears moreover^ that » perpetual er permanent right ta 
tithes was very early cdnsecraterf to some churches by 
assignment out of particular lands at the owners' pleasure. 
But the establishment had tiet yet acquired the sanction 
of public authority ; nor of any ordinance in general force, 
ecclesiastical^ or civil. There are no traces of •any law for 
tithes in the Eastern empire, at any period. And as to the 
Western church, in the Qge I am speaking of, the only ordi- 
nance (6) of undoubted credit for payment of them is, that 
of the council of French bishops assembled at Mascon so 
early as the year 586. But the decrees of that assembly 
were never received as general canons, nor did they obtain 
any great or lasting validity in the district in which they 
w^re enacted. Stidi* was the origin 6i tithes as not' yet 
recognised by secular authority^ and thus they existed be- 
fore the age of Cht^rlemagne. 



SxCT. % Tithes established on the Continent o/* Europe. 

TO this powerful monarch, whose dominions were so wide 
and flourishing, are commonly ascribed the first general laws, 
certainly the earliest extant^ for the payment of tithes. In a 
general assembly of estates spiritual and temporal held under 
him in the year 778> about twenty-two years before his title 
of emperbr, it was ordained ^' utunusquhqv/B mam dedmam 
^'donet; atqueperjtissionemepiscdpisuidispens^tur/* The 
indefinite expression, ^^ suam decimam/^ intimates, that the 

(6) GwilL Rep. 488. Seld. c. t. § 5. and Linden 674. 
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custom of tithing was to a Bofficient degree extensive and 
prevalent to ascertain in some measure the subject matter of 
the offerings. This law is found among the leges Longobar^ 
darum, book iii. tit. 3. the whole title being inscribed d^ 
dedmis (c). And it is also admitted in the capitulary of th9 
emperors Charlemagne and Lewis^ both of which collections 
are parts of the Codex legum aniiquatum, edited by Linden* 
brock^ where many statutes and ordinances concerning tithes 
occur. But it appears in point of fact that the establishment 
met with some opposition^ of which the frequency and so-« 
lemnity of the injunction afford a ftrong presumption. 
Thus in one (d) of them the duty is said to be confirmed^ 
^ ex utritisque testamenii tabtUis." Some are interspersed 
][>romi8Cuously among other Mosaical preceptiB^ adopting tha 
expressions of the Pentateuch ; and one law inflicts on a 
person making default^ the heavy penalty of forfeiture of 
his estate in the lands from which the tithes arose^ and such 
estate or interest was at first usually granted for the. feuda-* 
tory's life, and then called (as ia the te^^t referred to) km^^ 
fidum. In that passage, as in many other placesj of th^A 
old institutions, fuma et dednw are mentioned tcftgether« 
This might lead to a supposition, that in some districts a 
greater proportion than a tenth was customarily paid ; b«t 
Selden (<?) in his profound learning and judgment inter-' 
prets the nonoi to have a signification wholly distinct from 
the common use of deeinue, and to mean the rents or re- 
turns reserved on demising tends of the church. 

Various authors have adverted to Charlemagne's fourfold 
distribution of tithes taken, as it seems, from antecedent 
canons (/), and the usage of primitive Christianity, vix. ^^ut 
iecimot (g) popuU in quatuorparteB dimdantur: Frinm JHU*$ 

(c) linden 674. (/) Linden 1 101 . Ssld. c. n. ji. fi^ 

(d) lb. 709, 986, 087, 049, (g) lb. 674. 

(e) Ssld. c. Ti. 8. 7. 
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efpiscopis detur ; alia clerids ; tertiapatq^eriiM ; quarta iti 
fabrkaipsius ecclesia/* Perhaps^ however, thig rule, aftejr 
it was 80 ordained, was not of very extensive prevalence, or 
duration, or not exactly fulfilled. And indeed the capitulary 
is scarcely reconcileable in different parts of tbe coinp&tion. 
Thus one law directs, '^u< (Jt)^cinudinpote9tateepUeopiBmt^ 
^ qatditer apresbyteris dispenseittor/*' whilst an other decrees, 
''ut (t) decinue fidelUer sancUs eeclesia reddantur,€t pres- 
^hyteri secundum cananicam regtUam fideltter eas dioi* 
diint/" this canonical rule is el8ewhere(A:) explained to mean 
the fourfold division before mentioned, in which latter place 
the portion of the bishop seems reserved to him in trust to 
be employed in general purposes of benevolence ; for it is 
said) *' quidqyidexindep(mtifexjn^eretprv^ 
^^fadendnm" In this law, and a (Z) subsequent ordinance 
of the emperor Lewis,the priests are solemnly admonished to 
make a fiiithful partition of tithes received, especially among 
the poor, and not to sell them, nor treasure them up in barns, 
a practice of which the prevalence is censured. These several 
quotations indicate, that the quadruple distribution was 
never strictly or universally adhered to ; and a peculiar 
parochial right seems gradually to have centered in the 
priests respectively officiating in the churches of the dis- 
tricts where the tithes were produced, except as to such 
proportions of them as had fallen into other hands. 

For it is observable how very soon (m) after the firm and 
genera] establishment of tithes on the continent of Europe, 
they were in many places perverted from their original 
destinations, and vested in lay hands by grants and con- 
veyances ca&ed infeudations. Such grants were made by 
princes, bishops, religious houses, lords of seignories, out 

(&) Linden 854. (/) Linden 1188. 

(0 lb. 944. (m) Seld. c Ti. s. 4. 
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of their demesnes^ and^ perhaps^ by private lay patrons 
in the vacancies of their churches. But the right of 
the grantors in making them is not very apparent. The 
most ancient recorded instance is referred to at so early a 
period as the year 900^ and is a patent from a king of 
France to the first earl of Holland of the church of Hec- 
munde^ or Egmond^ with all things thereto duly belonging. 
Such alienations were about the year 1060 the subject of 
complaint to pope Alexander the second^ and some time 
afterwards (n) were prohibited by a council of Lateran in 
term? indiscriminate : Yet they continued so frequent^ noU 
withstanding a like prohibition by another Lateran council 
in 1 139^ that about the year 1 170 they were made a pre- 
tence' by some malecontents in the north of Germany for 
paying no tithes at all^ ^^pnelerea (o) et hi adjecerunt nan 
" multum a veritate aberranies quod omnea deeinue in 
'/ luxtis ceaserint hominum aecularium.'* To remedy so 
prog^ressi ve an abuse^ a third canon was enacted at a general 
council of Lateran in 1180(p) prohibiting for the future 
such infeudations of tithes from one layman to another^ 
which ecclesiastical ordinance seems to have had an ex- 
tensive reception in Europe. The alienation of tithes not 
merely to laymen^ but even to spiritual corporations^ as 
abbeys and the like^ was not obviated till about twenty years, 
afterwards^ by a decretal epistle of pope Innocent the 
third. In (he interval between this council^ and Innocent's 
decretal epistle^ tithes might (at least with the consent of 
the diocesan) be arbitrarily consecrated to a religious house, 
although they could not be alienated to laymen. 

(fl) Selden sbjb in 1078. The (p) So Chronicl. ap. Corp. jur. 

Chronicl. up. Corp. Jur, civ. men- civ. Linden, 160, & Selden. But 

tions Concil. Lat. in 10(J8. & SjBod. Co. 2 Inst. 641. Degge, p. 2. 

Lat. in 1072. There were manjr c. 2. & 2 Bl. Com. 27. place it in 

councils ef thiy appellation. the year preceding. ,See Decretal 

io) Kraotz Wandal. lib. ir. fxreg. IX. 1. 3. t. 30. c. 19. with 

c« 39. the gloss. 
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Sect. 3. — Tithes in England. 

In respeet to the payment of tithes in this island^ Sir Wm. 
Blackstdtie says, {q) '' possibly they were contemporary 
with the planting of Christianity among the Saxotis by Au- 
gttstin the monk^ abont the end of the sixth century .'' If 
the only ground for this surmise is^ that the payment was 
commonly urged^ and inculcated from scriptural texts, atid 
as consonant to the divine code, then it may with equal 
probability be referred to a much earlier period than that 
monk's mission from Gregory the Great ; for Christianity 
prevailed in general among the Britons^ and many ecclesias- 
tical synods were holden here anterior to the Saxon dynasty. 
It may be remarked, that Augustin (r) inquiring of the 
pope, as to the bishop's portion of the oblations of the 
faithful at the altar, makes no metition of tithes by name. 
He receives for answer that the custom is generally to 
make that quadripartite division before alluded to, which 
thus appears to be not only more antient than the law of 
Charlemagne on the subject, but (s) conformable also to 
some very old canon or usage: and this strengthens the 
hypothesis I have just advanced, concerning the original 
nature of tithes. In those elder ages, the bishop and his 
clergy (forming a council or chapter to him) resided to- 
gether (except such as were sent to minister at a distance), 
and were in some measure maintained by such pious, in- 
definite offerings, without any local limits being ascer- 
tained, within which tithes were peculiarly demandable. 

The (<) next mission from' Rome after that of Augustin^ 
was in the year 786, when pope Hadrian the first sent 

iq) 2 Bl. Com. 25. {$) Seld. c. vi. § 3. dtes, CoadL 

(f) iSeld. c. iz. § % Aatioch. Gwill. Rep. 488. 

(0 Seld. e. Tiii. § 2. 
1 
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hither Gregory bishop of Ostia, and Theophylact bishop of 
Todi^ for the reformation and establishment (tf the ecclesias- 
tical code. Accordingly^ distinct councils were assembled of 
the spiritual and secular powers for the kingdoms of North-* 
amberland and Mercia^ the latter of which meetings seemi 
also to have been attended by the states of Wessex^ as well 
as the archbishop of Canterbury^ et cateriM qfn$copi8 regio* 
num. These ecclesiastical legiahftors readily embraced and 
adopted whatever was proposed by the authority and sanc« 
tipn of the legates^ and among the rest an ordinance de 
deeimis dandis ; and thus the payment of tithes became the 
law of the land throughout the whole, or by far the greater 
part of the dominions of the Saxon heptarchy, not long 
after this event consolidated into the monarchy of England. 
In the succeeding ages, frequent mention ia made of tithes 
among the Anglo-Saxon laws! but the first peremptory 
limitation of them to one church in exclusion of others 
(except by endowment) is in the laws (tt) of king Edgar^ 
about the year 970, by which it was ordained that every man 
not having erected a church of bis own, should pay bis tithes 
to the ealban mynjtjie, antient minister, (meaning, as the 
case might be, cathedral, mother church, or monastery)^ 
where he heard divine service. The same regard to the 
more antient places of worship is paid in a con8titution(A;) 
enacted about forty years afterwards, under Etheldred the 
second. But it is to be observed, that the ordinances of 
king Edgar point to the confirmed and (y) encreasing prac- 
tice of thanes and great men, who, as religion prevailed, for 
the convenience of their families and tenants, erected and 
endowed churches within their respective seignories and 
domains ; the boundaries of which in future determined the 
officiating minister's function and his emoluments, and such 
beneficed incumbent had no longer any claim on the com- 

Oi) 9eW. c. ▼!«. § 9. & c. ix. (y) Seld. c. jx. § 4. Vide 
§4. iP.Wms. 774. 

(a?) lb. c. Till. § 10. 
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mon stock of UtheSj and obhtions in the treasury of the 
diocese. King Edgar's statutes^ indeed^ confine such 
endowments of newly erected and consecrated churches, 
having places of sepulture annexed to them, to one third 
only of the founder's tithes. But it is with reason suppoised 
that these divisions or districts were soon considered as 
parishes of themselves, (rites (z) of sepulture being an old 
characteristic of (a) a parish church), and in process of 
time, perhaps speedily, attracted the two reserved thirds, 
to which the elder or mother church had once a claim. 
And I should conjecture, that this rarely happened to the 
prejudice of another parish church, in the sense ^e now 
use the term (b) (for parmeia or parochia was originally, 
and for a long time, synonymous with diocese or bishopric); 
but rather to the diminution of the revenues of some epis- 
copal see, or monastery, which were reciprocally relieved 
by having fewer officiating clergy to support. The bishop's 
consent was necessary to the consecration of the new church ; 
he could therefore have no ground for. complaint. Many 
vraste and uninhabited spots, not therefore attached to any 
parish, as they afterwards became cultivated, built upon, and 
populous, required a resident priest, and were enabled to 
render him temporal remuneration. Moreover, in places 
avowedly parochial, it is thought (c) that long after king 
Edgar'fif time tithes were demanded as due by prescription, or 
by special consecration of them to the incumbent's benefice, 
and merely of common right as at present, and as annexed to 

(z) 1 Vin. tiect. 314. 2lnst.363. Uapomav teu dictcesimy S^c De* 

GwiU. 1000. cretal Greg, IX, c. iii. t. 30. c. ». 

(a) See 2 R. A. 291. de parochiA unius qnsccpiindae^ 

(b) Seld. c.¥i. § 3. & c. ix. § 3. cesim aUerius. GwiU. Rep. 4S8. 
Iiex.Tar.naj0dfx<£i&. Filesacu8,inhis aUfuando parochia pro duecesi 
Parcscia, c.i. calls parochia the po- ponUur. Dicscesis Merdum pro 



pular and corrnpt, and parceda the parochii, Rebt^ tracL de 

trae orthography, and eays, canon quasi. tI. § 0. ^ also 6 COi (9 a. 
dechiiui quartm qtostolorum <fe« (c) Seld. c. iz» $ 3. 
nunHai ^ccpo warn descrenti 
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the spiritual care of the parishioners resident within the 
limits. I should therefore ascribe the erection of the greater 
number of our comparatively more modern parishes to 
places where no tithes were before payable to any parochial 
benefice. And these observations collectively may account 
for the establishment of the incumbent's peculiar and ex- 
clusive right to tithes in his parochial Kmits of recent found- 
ation^ without traces found of any controversy in any of the 
many districts in which these new endowments successively 
took efijpct for more than a century downwards from the 
Norman invasion . Insomuch that^ in {d) an epistle from 
king John to pope Innocent the thirds it is claimed as (e) 
lawful by the custom of the realm for the bishops^ earls, 
and 1)arons to found churches within their seignories. The 
right is claimed generally^ but the recognition of it^ as 
allowed to laymen, is subject to provisoes, that the bishop's 
assent be had, and no injustice be done to more antient 
churches by the new .foundations. About this periody 
however, the practice fell into disuse, probably as the right 
of the churches already erected became gradually con* 
sidered as co-extensive by common intendment with the 
parochial boundaries. For in this age, at least, it was the 
settled doctrine that all lands were regularly to pay tithes 
to the mother, or parish church. 

But although little or no vestige appear of resistance 
made to founding parish churches de novo in respect to 
any. antecedent right to tithes in the appointed district^ 
yet the religious orders (/) were always vigilant to dis- 
possess the secular officiating clergy of their rights, and 
were probably not a little sedulous in obtaining fresh 
grants in the interim between the c^ouncil of Lateran, which 
prohibited such infeudations to laymen, and pope In< 

(i) Seld* c. zi. § 3. See 1 P. (e) 3 Vin.Lect. 33. & n.e. 
Wins.. 29. (/) Degge p. «. c. 2. 
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BOcent'B decretal epistle above referred to^g) which(A) ex- 
tended the resb^int to spiritual persons ako^ and conventual 
bodies, enjoining the due payment of tithes to the parochial 
incumbents. Sir Wm . Blackstone corrects (t) an error of Sir . 
H. Hobart and others^ (k) who suppose that conncil to have 
pfobibited such grants to spiritual persons. But are we not 
to impute the same oversight even to Lyndwood^ a learned 
canonist^ and bishop^ in the earlier part of the fifteenth 
century ? For he writes (Z) that after the councilof Lateran 
tithes could not be granted to any extraneous church or 
Tnonastery. However^ the error of so many of our common 
lawyers^ before it was remarked by the learned com- 
inentator, had been pointed out by Sir E. Goke^ (m) who 
abo cites the expressions of one of the judges in the seventh 
year of Edward the thirds to the same effect. To this (n) 
decretal epistle^ addressed to the archbishop of Canter- 
bury^ and received here as law by general consent, 
may in a great measure be referred the final establish- 
ment of the right of the parochial clergy to tithes. 
They are represented, indeed, in several of our old law 



(g) Supra, 5. 

(A) Cantuarien. archiepiscopo, 
Ui eeolesHi parocUaUbus jutth de- 
cmm persohantur. Pervenit ad 
audierUiam nosiram quod muUi in 
dimcesi tui decimas suas mtegrasj 
vei duas partes ipsarum non tilts 
eodesiisy in quorum parochiis kahi' 
tantyvelubipradiahabent^ et i qui" 
bus ecelesiastica percqnunt sacra* 
mentOypersolvuni^ sedeas aliis pro 
sui disiribueruni volufUate. Cum 
igiiur kiamoMens esse videaiur, et 
itraHone diisimUe^ ut ecdesioe qum 
spirUualia iemkmnt^ metere non 
debeant i suis parochianis tempo* 
raUOf ei habere^ Jratetnitati turn 
auctoritate prwsenium iniulgesnusj 
ui UoUA Hbi iuper hoc non obst. 



contradkiione^ vel appellatione cu* 
Juslibetj seu consuetudine kactenus 
observatA^ quod eanomoum JiterU 
ordinarej et JUcere^ quod statueri$ 
per censuram ecdesia firmiter ob- 
servari. Nulli ergo, Sfc. confir* 
matioms, Sfc, Datum Ldieran* 
1 1 nonas JuHi, Innoc. iii. Op. 
torn. ii. 45Z. Colonue, ld75. 

(0 2 B. Com. 27. 

(k) 2 Inst. 641. Seld. c.ti. § 7. 
GwiU. Rep. 375, 388, 1556, 1569. 

(/) ProT.160. Degge p.% c.2. 
2 Vin. Lect. 87. See also GwiU. 
187. «10. 

(m) 2 Inst. 641. and margin. 
SeI4. c. viii. § 23. 

(n) See Degge p. % c« % 
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books (o) to be originally and fundamentally due^ jure 
divino. But it is foreign to the scope and object of this 
treatise to consider the validity of that antiquated principle 
as the basis of a legal right. In point of natural justice^ it is 
clear^ that the clergy have a claim to some public provision^ 
and tithes are the species of such provision prescribed by 
the municipal law ; and these foundations are sufficiently 
0olid^ on which to rest their title, (p) 

(o) Dy. 43. &. 1 Cro. 161. 3 Balstr. 243. 
(p) See Sims 9. Bennett, Gwill. 867* 
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CHAPTER II. 



Cf Tithes, as to wham due, and their legal nature, 

and properties, 

TITHES are by our English lawyers properly ranked 
among incorporeal hereditaments^ because they exist in 
mental speculation^ are subjects of discussion^ debate Judicial 
enquiry^ and decision ; are capable of being demised^ and 
have other qualities and properties antecedently to^ and in- 
dependently of, the corporeal produce^ which they yield. 
They are^ therefore^ considered as of that species of legal 
property^ which lies in grants to convey which a written 
instrument^ or grant specially so called,- was always neces- 
sary, in contradistinction to corporeal things, as lands which 
are said to lie in livery, and might anciently have passed by 
oral gift, and livery of seisin without any written deed. 

Tithes are defined by Doctor Wood (a) to be " the 
'' tenth part of the increase yearly arising from the profits 
■' of Is^nds, stocks upon the lands, and the indiistry of the 
parishioners, payable for the maintenance of the parish 
priest, by every one that haththings tithable, if he cannot 
shew a special exemption/' In respect to the petsonsyrom 
whom tithes are due, the definition imposes the obligation on 
all having things tithable generally^ excepting only those spe- 
cial cases of exemption to be discussed hereafter. It extends 
to all occupiers of unprivileged land, whether by wrong, 

(a) Imt. L. Eogl. 103. ^* 1763. 
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as(i) trespassers^orbyjuBt title. As to the persons to whoid 
tithes are due^ the definition declares them now at least to 
be properly and entirely spiritual revenue " for the main- 
'^ tenance of the parish priest/' without any portion being 
legally reserved, for the bishop, the poor^ or the edifice of 
the churchy the repairs of which have with us immemorially 
devolved on the parishioners at large ; those of the chancel 
only being a burthen on the rector. This, therefore, leads 
me briefly to enquire who is such parish priest thus legally 
•n titled to tithes. . 

All tithes within parishes, are due of common right to 
the rector. 

I say '^within parishes," for the (c) king is entitled to 
the tithes in places extraparochial, as in parts of forests ; 
and lands are parcel of a parish either by prescription, or 
by act of parliament. 

Edward {d) the first granted to the bishop of Llandaff 
and his successors, the tithes of lands within his forest of 
Dean, (parts of which are extraparochial), ^'denovoasBar* 
talis et assartandis/' The bishop's lessee suing for tithes, as 
included in the grant under his lease of them, it became ne- 
cessary to ascertain the legal notion of an assart, which is (e) 
when wood and covert for game are grubbed up, and the 
ground thus cleared is brought to a state of cultivation. 
This is a high offence against the forest laws, unless autho- 
rized by the formal process of a writ (id quod damnum, in-* 
quisition, and licence. The court were of opinion in the 
case before them, that inclosures appertaining to lodges of the 

(b) GwiU. Rawlins v. Wright, Styl. 137. Gwill. 601. See Earl 
470. but see Wilbraham v, Saun- of Hertford v. Leech, Gwlil. 486. 
ders, Gwill. 544. (d) Gwill. 1490. Parry©. Herrey. 

(c) Gibs. cod. t. XXX. c. 3. (e) 4 lust. 307. Bunb. 138. 
1 R. A. 657. Banister v. Wright, Gwill. 645. ETans v. NeyUl* 
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king's keepers of his forest removeaUe at pleasure, did ncNt 
answer the description of assarts^ such inclosures rather 
[14] being the demesne of his majesty^ occupied by himself 
through his servants. Neither was the description of assarts 
legdlly answered by an inclosure^ or encroachment wrpkig^ 
fully made by another person not a keeper^ and by him put 
in cultivation^ but without the offence of having stubbed 
up any wood or covert for game^ and which simply amounts 
to a species of what the law denominates (/) purpreUure. 
It was therefore resolved^ that in neither of these instances 
was the plaintiff entitled to tithes under king* Edward's 
grant as from assarted lands. 

This (g) royal prerogative in places extraparochial is re- 
ferable to the principle that the king is jversma mixta, sus- 
taining both a spiritual^ and a tempord character^ and there-' 
fore capable of a revenue spiritual in its nature. This rights 
however^ being once vested in him^ the king may grant it 
to any patentee at his will and pleasure ; or at least might 
have so granted it before the statute restraining alie- 
nations of hereditaments belonging to the crown^ 1 Ann. 
St. 1. c. 7. 

On the same ground it is alleged generally/ and without 
confining the proposition to places extraparochial^ that 
the (h) king is at common law capable of tithes^ and his 
patentee by his prerogative ; and that the king may (t) 
prescribe for them^ that is, I apprehend, he must within 
parishes strictly shew his title by prescription ; he is only 
capable of such prescription ; which capability does not 
belong to his subjects being merely laymen. 

(/) 2 Inst. 272. a forest build towns and chordiies, 

(g) IR, A. 657. where, as to assart lands, and endow, and confer 

forests, a farther reason is giren such new churches at his pleasure, 
from the parliamentary record, (k) 2 Co* 44* a« 
18 E. I. vh. that the kfng may in (0 1 Cro. 599. 
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In respeet to the general right of incumbents^ if a rector 
(j!r)be instituted^ and inducted on an ili^al pre8entation,[15] 
still he may as rector de facto though not dejvre, maintain a 
suit for tithes. But it may be doubted^ since the late statute 
44 0. 3. c. 43. hath enacted that no person shall be admitted 
a priest till he hath attained the age of' four and twenty 
years complete^ and if admitted^ such admission shall be 
merely void, and such person shall be wholly incapable of 
havings holdings or enjoying any benefice^ (provided no 
title shall accrue by lapse till after six months' notice to the 
patron^ and saving the right of granting faculties to the 
archbishops of Canterbury and Armagh J it may be doubted, 
I say^ whether the (2) absolute disqualification thus created 
might notj previously to any act declaratory of avoid^nce^ 
or any sentence of deprivation^ be set up in defeasance of 
the claims of such incumbent de facto, as much as if the 
ritual of ordination (m) had never been celebrated. 

As between the rector ecclesiastical or lay (n), and the 
vicar in the same parish^ all tithes to which the vicar (o) 
cannot entitle himself by ostensible endowment^ or imme- 
morial usage^ and prescription^ belong to the rector. But 
particular questions concerning the respective rights of 
these parties^ will more properly fall under consideration 
in the next chapter^ in treating of the divisions of tithes. 
(See infra^ 61.) 

In the mean time it is to be observed^ as to incumbents 
generally^ whether spiritual rectors^ or vicars entitled to 

(A;) Hob. 302. (n) 2 Bulst. 27. GwUl. 715, 

(0 See Gwill. 536. Stump v. 951, 1573, Reynolds v. Greene. 

Ayliffe. Ibid. Pettit v. Churley, See Garnon's v. Barnard, Gwill. 

lCro«S28. Gwill. 1508, Greeft V. 1462. 

Penilden, and conf. Hald. 320. (o) See 4 Bro. Ca. Pad. 216, 

(i») See 1 Yin. Lect 314. n. I. 323, 235, 236, BerUlej tp. Fpi:. 

St. 13 & 14 Gar. 2. c. 4. § 13. 
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tithes, that by statute 28H. 8. c. 11. s.S. 5. 6. the tithes 
and other profits of spiritual promotions and benefices grow* 
ing^ rising, or coining, during the time ofvaoailitms shall 
{16] belong to the next successor (p) and his executors to* 
wards the payment of the first fruits to the king, save that 
the archbishop and persons in authority under him, are 
allowed to retain a competent recompence for the service of 
the cure during the vacation ; and incumbents having ma- 
nured and soum their glebe, may dispose of the corn there- 
of by will ; and according to the obvious construction of 
the statute, their executors or administrators shall have it 
without any express disposition : and as it is also to be 
understood, subject to the payment of tithes to the succes- 
sor, (see infra, 58. 68. 170.) : before this statute, it had 
been held (g), that if parishioners sowed their lands the 
first of May, and the parson died, and a new one was in* 
stituted and inducted, and then the corn was cut, the ex- 
ecutors of the former should have the tithe and not tlie 
successor. And still, notwithstanding the statute, the ex- 
ecutor of the deceased parson, and not the successor, shaU 
have the tithes of all corn within the parish severed from 
the ground at the time of the parson's death, and not car- 
ried away, although the tithes were not then actually set 
out, for a right to the tithes was vested in the deceased 
parson by the severance of the corn from the ground(r). 

But if before harvest* an incumbent be deprived of, or 
relinquish his benefice, the corn sown on the glebe is said 
to belong to the successor (s), or where there has been no 
incumbency for several years, (an event not likely to occur) 
the successor is entitled to the tithes of the wh^Je interval(t). 

(p) See Swinb. 115. Wats. 330. (r) Watts c. 47. fol. 404. 

2 Yern. 136, 204. (s) Degge p. 2. c. 3. 

(9) Bro. A. t. Dismes, pi. 7. cites (t) Hard. 332. 
21 H. tL 30. 
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A ky impropriator claims tithes by the same common 
right, and to the same extent as a spiritual rector {u). It is 
(infr 267.) sufficient to allege himself seised of the im- 
propriate rectory^ which vests in him the right to tithes 
without proof of actual payment There is no difference 
in this respect between an ecclesiastical and a lay rector^ 
because every impropriator derives bis title from an ec- 
clesiastical body. 

Farther^ a pi^rson (t?) of one parish may prescribe to ]] 17] 
bave apart of the tithes in another^ which is called a portion 
of tithes. Such portion may have been an arbitrary conse- 
cration of tbem^ and not improbably {w) more ancient than 
the foundation of the rectory, or the period of ascertaining 
the parochial district out of which they are now claimed. 
Nor is this unlikely to have happened when the domain of a 
great thane or baron, (as must often have been the casej 
extended into what now forms the whole, or parts of distinct 
parishes. For the payment of tithes as free-will offerings, 
ai)d even established by law (as hath been stated in the 
preceding chapter supra 8, 9.) probably existed before the 
partition of the reahn into parishes was so general as it it 
at present. 

These (ac) portions of tithes as well as a complete impro- 
priate rectory may be the property and estate of a mere 
layman ; but it seems he cannot prescribe for tithes in either 
of the legal modes of alleging prescriptions, or rights de- 
pending on usage time out of mind, that is, as having 
existed imtnemorially in himself and his ancestors ; or in 
him, and those whose estate he hath in hereditaments speci- 

(tt) Bunb. 325. Gwill. 715. (a) Sir Edward Coke's case^ % 

Charlton v. Charlton, 951. 953. Rol. Rep. 161. Gwill. 375. 

But see post; chap. tU. sub initio. (x) Wats. 410. See Hungerford 

(c) Gibs. 663. Degge, p. 2. q. ». Hawland, Gwill. 118. in not. 

1 Dean and Chapter of Bristol v. and Saunders v. Sandford, Gwill. 

CtoA^, Dyer 83. GwiU. 133. ^98. 

c 
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fi^. For wfcdr^ (y) in & plea at common law, after stating 
iSL cu»tOfn that the lords of the manor had been used to 
pay six pounds to the rector in satisfaction of all tithes, a 
prescription was claiif^d in the lords of such manor to take 
decimam garbam et cumutum granaruniy it was admitted, 
that a layman Cannot have tithes by prescription ; but a 
distinction wa^ taken between a claim of tithes generally^ 
and of the tenth shock, and the like, as tlie latter may be 
a temporal profit, and parcel of, or appendant to' a manor, 
[18j which cannot be predicated of tithes, being in their 
primitive nature spiritual ; and as the tenth (z), so may the 
seventh or fifth sbock be reserved as a rent from the tenant ; 
and it was the opinion of the Court, that the prescription 
bere was good upon this distinction. But to portions of 
tithes properly so denominated, the present {a) right of 
kymen is generally considered a^ derived from the religious 
houses to which they belonged, and from which they came 
to the Crown and its grantees. Hence it seems understood, 
that there are in this country no remaining and subsisting 
instances of the abuse prohibited in future (6) by the coun- 
cil of Lateran, viz, grants or infeudations of tithes from 
laymen to laymen. Although a layman cannot prescribe 
for tithes, yet, (c) from the number of portions in lay 
hands, it is not now necessary for him in a suit to de- 
rive particularly the title from the monastery to which 
the portion belonged, but he may allege generally, the 
seisin of himself, or of those under whom he immediately 
claims. For the omission of stating the title at large can- 
not influence the merits of the cause, nor prejudice the 
adverse party in his right to the Uthes, (d) or to any dis- 

(jf) I Cro. 599. 763. Moore, (a) Gibs. t. xxx. c. 3. 

483. 589. Gibs. t. xxx. c. 3. 2 Co. (h) Seld. c. vi. § 4. 

45. b. 1 Saund. 142. Wats. c. 47. (c) 2 Bro. Ca. Pari. 514. Gwill. 

Gwili. 200. Pigot V. Heron. 650. Crayhorhe v. Taylor, ibid. 

(») Seld. c. lu § 6. Sherwood 1120. Lowtherr. Bolton. 

». Winchcombc, Cro. EMz. 293. {d) Sec Phillips r. Kettle, Hard. 

Gwil. 164. 211. 173. GwiU. 513. 
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charge, or exemption from the payment of them. Thii 
matter was finally settled in the reign of OeorgB L by e 
decision of the lords in parliament, said to be agreeable to 
former precedents, and to which subgequfint cbtermiaatiotii 
have certainly conformed. 

In that case it was justly argued, that by tiia screral 
statutes (e) for dissolving religious hoQses tithes, whidi [i9] 
have become the property of laym«n, have cteqtiind tht 
nature and all the incidents of temporal kiheritaiEices. la 
particular the statute 33 H. 8. c. 7. § 7. enacts, that titkes^ 
or other ecclesiastical or spiritual profits, then or theM- 
after made temporal, or admitted to be in temporal hmvuiM, 
may be sued for, and recovered in the tenvpdrai courts, im 
like manner as lands and other hereditamefits. No vem^Aj 
is by this law given in the temporal courts against persons 
neglecting as occupiers of land to set out their tithes ; but 
such cases ai^e expressly referred to the ecclesiastrcal tri- 
bunal. The defendants to be sued by virtue of this statute 
are those who claim, or hold an adverse seisin, or owner- 
ship in, or as parcel of the temporal inheritance. To this 
purpose, several kinds of real actions are distinctly wiui- 
merated ; which it seems could (/) not be maintained be- 
fore for tithes, as such, (that is, not appearing to be aky 
profit, as of a tenth shock reserved) although brought by 
spiritual persons, who in that capacity were always qualir 
fied to hold this ecclesiastical revenue. A real (g) acticMt 
called an assize was sued by authority of tJiis statute no* 
long after the passing of it, when various exceptions were 
^aken ; the first of wliich was, that the writ was of free- 
J^old instead of being for a portion of tithes ; to this it 

(e) 27 «. 8. «. «8. (/) Year. B. 44 E. 5. 6. 21 iJ.-7. 

SI H. «. c. 13. 36. Gwill. 121. ^11. 

S«a. 8. c- T. ' (g) Dy. 83. a. Gwill. 119. 121. 

87M.8.C.4. Dean ainl Chapter «f Bsi$]k|l v. 

1 & 2 £. 6. c. 14. <A%fk9. 
l&2P.*JI.<:,>g.4m.39. 

C2 
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was answered^ that the old form of the writ was sufficient, 
and a special subject of demand might be set forth in a 
subsequent part of the record ; and it was also holden^ 
that the allegation in the writ was true^ the statute 
having made tithes freehold^ as well as lay inheritances. 
[20] This species of action is now become obsolete^ and the 
mixed action of ejectment (h) which hath superseded it in 
practice was long since determined to lie for tithes^ against 
the adverse claimant of the temporal inheritance. Farther^ 
as real estates^ a husband (t) shall be tenant by the cour* 
tesy of tithes ; and a wife shall have dower of them. 
Writs of dower are indeed particularly mentioned by the 
statute : on one (k) of which occasions where the coun- 
tess of Oxford was demandant^ it was resolved^ that the 
proper assignment of the dowress's thirds was by allotting 
to her the third tithe shock and the like^ and not the tithes 
of a third part of the arable land^ for then the occu- 
pier might forbear to cultivate or sow the assigned spot. 
Sir Edward Coke (Z) cites as a maxim " nuUus pro decimis 
*' qiue sunt spirituales de aliqua reparatione pontis seu 
" aliquibus oneribus temporalibus onerari debet.'' But 
at this day (he adds) if tithes be in the hands of temporal 
men, they are by reason of them contributory to temporal 
charges. Still indeed {m), spiritual persons and benefices 
are exempt from charges at common law, though liable to 
the burthens imposed by statute. Lastly, so completely 
are tithes in lay bands become temporal property, that 
the (n) right to them is assets in the hands of an heir, or 
executor, for payment of the deceased owner's debts ; 
only (says Sir E. Coke) they have this ecclesiastical qua* 

(A) 1 Cro. 301. W. Jon. 321. count of first fruits, and other 

^fSM^^j P* ^* c* 1^' charges due from incumbents, and 

{•) 1 Inst. 169. a. where itappears that impropriations 

{k) 11 Co. 25. b. are subject to the payment of pro- 

(0 2 Inst. 641. eurations, but that donatives are 

(f») Degge, P. 3. c. 15. where exempt, 

there is a dear and judicious ac- (») 1 Inst. 159. a. 
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fity remaining, that the proprietor may sue for the sub- 
traction of them in the ecclesiastical court. • 

But a portion (o) of impropriate tithes cannot be [21] 
parcel of a manor, nor of copyhold tenure, nor demisable 
by copy of court roll ; for which one reason given is, that 
tithes could not be immemorially demisable, because {p) be« 
tore the council of Lateran no absolute exclusive interest 
to them belonged to any individual. This reason is 
scarcely sufficient. The real effect of the decrees of that 
council has been before shewn, and there can be but little 
doubt that in many spots tithes were devoted by particular 
special endowment in permanent exclusive right to parish 
churches, as well as^to monasteries. Anotlier and to me 
more satisfactory reason^ is also assigned, namely, that 
tithes are of spiritual origin^ and of a- distinct nature from 
a manor. And this is correspondent to the ancient prin« 
ciples of our law, according to which all (q) ecclesiastical 
possessions are holden by the free tenure of frankal* 
moighe. Tithes therefore in the enjoyment of spiritual 
persons, or of such lay impropriators as have succeeded 
them in their revenues, and immunities are freehold es- 
tates, whatever be the condition of the lands themselves 
out of which they issue, being a separate and distinct in- 
heritance. Thus it seems the lay impropriator of tithes 
arising from copyhold lands is entitled as a freeholder to 
vote at county elections. 

In this view tithes are distinguishable from rents, and 
similar charges issuing out of lands, which follow the na- 
ture of their principal, and cannot be freehold, unless the 

(o) 1 Cro. 293. 814. Gwlll. 164. 575. 388. 

Sherwood v. Winchcombe. Sands (q) Bract, lib. c. 28. 1 Black. 

V. Dniry, Gwill. 1669. tract. 115, 116.' cited 2 Yin. Lect. 

(p) See Sands v. Drury, Gwill. 31. 
123. n. & Cro. ElTz. 814. GwilJ. 
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fltodc itowL which they spring "be also of that tenure. 
Land (r) merely freehold^ though hohlen of a man^r^ is 
not parcel of it ; and there appears to be less reason^ that 
tithes being freehold should be parcel of a manor. But 
{[233 ^^^ entire parsonage (s) may be a manor of itself, 
lor if before the statute {t) of quia emptores terrarum 
th6 parson with the patron and ordinary granted parcel 
Crf the glebe to divers persons to hold of the parson by 
divers services^ the same would have made the parsonage 
ii tUaiior. 

ImpToprifite {u) tithes^ like incorporeal hereditaments in 
^eneral^ may be the subjects of grants and other convey- 
ancei^ and will pass by the name of '^ hereditaments." 
And by the before-mentioned statute 32 H. 8. c. 7. ^ 7. 
it is specially enacted^ that writs of covenant and other 
writs for fines to be levied^ and all other assurances to be 
had of any parsondge^ vicarage, portion, pension, or 
othtT profit '' called ecclesiastical or spirituar' then made 
temporal, shall be thereafter devised and granted in the 
fchfencery, according as hath been used for fines to be le- 
vied, and assurance to be had of lands. Thus distinct 
portions of tithes, which have immemorially subsisted, as 
well as a whole impropriate rectory, may be the subject of 
conveyance like other real property. And if (v) Titius 
have a portion of tithes, and afterwards become owner of 
the rectory where they arise, the portion is not extinct, 
but continues grantable, for it may be of greater antiquity 
than the establishment of the rectorial right in that district. 

Sometimes a grant or conveyance of a portion of im- 
propriate tithes will even be presumed, and positive proof, 
or the production of the grant, will be dispensed with. As 

(r) 2 It A. 120. (m) Degge, P. 2. c. 18* 

(0 Wats. 362. (v) 2Rol. Rep. 161.<^will. S75. 

(0 2 Yin. Lect* 38. & n. r. Sir £. Coke's case. 
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where (w) the same persoa soon after the Noramn con«* 
quest was seised of a manor, and of such portion a« dis^ 
ttnct and separate from the rectory : the portion wa# 
granted by Henry VIII. to the dean and chapter of Ro- 
chester^ the manor and limited estiUe then being in [83] 
other hands; but the dean and chapter ne¥»* bad posses* 
sion under the grant of such portion, never having re* 
ceived tithes from the estate ; and although in the several 
successive conveyances of it there was not express men- 
tion of tithes. Lord Kenyon held, that the owner of the 
estate might, under these circumstances; establish a good 
title to the tithes also. Who could disturb it ? Not the 
rector, for these tithes have been severed from the rectory 
almost from the conquest; if indeed they had been part of 
the rectorial tiUies, no time would have barred him ; where 
exists any other title ? The dean and diapter before the 
disabling statute, 13 Elizabeth, might have alienated them ; 
after a possession of two centuries and a half by the suc- 
cessive owners of the estate, a conveyance of these tithes 
from the dean and chapter is to be presumed. The pos- 
session here spoken of was rather a retainer, which must 
necessarily happen, where the right to tithes and the oc- 
cupation of the land, whence they arise, are united in the 
same individual. There results a suspension of actual 
payment, but no suspension of the abstract right. Thus 
if (x) a parson is seised in fee of and occupies tithable 
lands within his own parish^ such estate during this unity 
of possession hath with some impropriety been called un- 
tithable, because he cannot pay tithes to himself; but if 
he leases his rectory, then the parson himself shall pay 
tithes for his other estate to such lessee ; and if he alien! 
bis other estate, he shall receive the tithes of it ss rector, 
from his alienee ; because the right of tithes cannot be 

(a?) Gwill. 1513. Oxendan tj. 1174. & infr. 182. 
Skinner. See Scottr. Airey, Gwill. (x) Anon. Dy. 43. a.Grwill. 118. 



8^ Laxt oj 'Rthtn. Chaf. IT- 

litterly extinguished by a temporary unity of possessiom 
If he sows {y) his glebe^ and sells the corn growings he 
shall receive tithes from the vendee (infr. 57, 58. 68, 
69. 261). If he («) lease his glebe for years, rendering 
[24] rent '' for all exactions and demands^' the lessee shaH 
pay tithes for such glebe, for they will not pass to him by 
these general words. But a grant {a) of all a man's right, 
title, and interest in tithes, will pass a lease of them. 

• 

Positive and express alienatioqs of the inheritance in 
impropriate tithes afford little scope for observations de- 
rived peculiarly from the subject of such conveyances. 
But leases of them, made either by spiritual incumbents or 
corporations, or by lay impropriators^ which transfer only 
a partial, or temporary interest^ require and deserve nvore 
particular discussion. 

By (6) the common law, churchmen after being com- 
pletely inducted into their benefices, and reputed to be 
seised in fee in right of them, enjoyed as ample power of 
leasing as any person seised of a temporal estate in his 
natural capacity, provided the consent of necessary par- 
ties was previously obtained. To leases by ecclesiastical 
corporations aggregate, no consent was essential. But 
to those made by sole ecclesiastical corporations as bishops^ 
deans, arch-deacons, prebendaries^ parsons, and vicars^ 
the consent and affirmation of others were required in 
order to bind their respective successors. Thus, the 
demises of parochial incumbents were to be sanctioned by 
the patron and ordinary, and those of bishops by the chap- 
ter. Considerable alteration, however, is introduced by 
the several enabling and restraining statutes, as they are 

Cy) ^^^^^&L'^^ P« 2. C. 2. ^ (a) Cro. Jac. 318. Gwill. 240. 

(s) Perkins o. Hinde, 1 Cro. Arnold v. Bidgood. 

161. Gwill. 110. n. Sec also 11 (6) Wats. c. 41. 1 Insl. 44. a. 
Co. 13. b. 
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called, namely, 33 H. 8. c. 28. 1 El. c. 19. 13 El; c. la 
14 El. c. 11. & 14. 18 El. c. 11. 43 El. c. 29. and 1 Jac. 
1. c. 3. Tithes belonging to spiritual persons, being a 
frequent subject of such leases, it is material to notice the 
efifect of these laws. Their principal result so far as affects 
the general objects of these enquiries is, that all ec- [25]] 
clesiastical eleemosynary corporations; and all parsons or 
vicars are restrained from making any leases (other than of 
houses), except such as shall not exceed twenty-one years^ 
or three lives from the making ; they must not be for that 
number both of years and lives, but they may be for a less 
term or fewer lives ; although indeed, tUl a late statute 
which I shall presently mention, leases of tithes could be 
made for years only, and not for a life or lives (which latter 
are freehold leases), so as to bind the ecclesiastical succes- 
sor. Another important qualification of leases pursuant, to 
these statutes is, that the antient accustomed rent, or more^ 
must be reserved. The (c) last requisite I shall mention as 
affecting the subject of our enquiries, is that in restraint of 
concurrent leases. It is, however, to be observed, that the 
restrictive (rf) statutes do not empower the making of leases 
unauthorised by the common law. Therefore, a parson or 
vicar, although he be restrained from leasing for longer 
than twenty-one years, even with the consent of the patron 
or ordinary ; yet is not enabled to make a lease of any kind, 
or for any period, so as to bind his successor without ob- 
taining such consent ; for leases of parsons and vicars are 
expressly excepted out of the enabling statute (e) of Henry 
VIII. and the other acts are of a disabling tendency. It is 
also to be remarked that, although ( /) it be provided by 

(c) See 2 Black. Com. 319. 321. (d) 2 Black. Com. 321, 1 Inst. 

Indeed it has been a doubt whether 44. b. 

tithes could be leased at all within (e) § 4. 

these statutes, and antecedently to (/) 1 Init. 45. n. d: 13ed. n. 4« 
Stat. 5 Geo. 3. c. 17. at mentioned 
hereafter. 
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some of the acts, that leases not warranted thereby shall be 
utterly void and of no effect to all intents, constructions, and 
purposes, yet such leases are not void, but good against the 
lessor himself in the case of a sole corporation ; or if it be 
f 26] a corporation a^regate, so long as the dean or other 
head therec^ remains, for the statutes were made for the 
benefit of the successor. Moreover, it seems, that if a 
lease {g) not warranted by the statutes, be made of tithes 
for years by a bishop, this is not void, but voidable only in 
respect even of the successor ; aAd if the latter accept rent, 
it amounts to a confirmation. For it is said (A), that be- 
fore the third council of Nice in the year 710, bishops might 
by their sole alienation have bound the successor for ever ; 
and although by that council such alienations are restrained 
as injurious to the church, and the confirmation of the dean 
and chapter made necessary, yet this is only as to binding 
the successor. For the fee simple (i) is reputed to con- 
tinue in the bishops, and therefore leases for years made by 
them subsist after their death, or removal, till avoided by 
the successor, with the aid of the canons made at that coun- 
cil, which have received a sanction from our law. But 
parsons and vicars never had such power of alienation ; and 
though (/) they have been deemed for the benefit of the 
church and their successors to be seised of a sort of quali- 
fied inheritance, they have been allowed an estate for life 
only, as to any acts that might prejudice the next incjupi- 
bents. Therefore, leases for years by parsons and vicars 'tiot 
confirmed by the patron and ordinary, become by the opera- 
iion of the Statutes just enumerated absolutely void by the 
death or cession of the lessors, and are not confirmed for 
the residue of the term against the successor by his accept- 
ance of rent. I say their leases for years, because leases 

(g) Br. t. Acceptance, pi. 9. t. these matters, but not all strictly in 

Lease, pi. 18. Moore 778. point. 

(h) Bac. Abr. t. Leases H. where (i) Pi. 264. 
many authorities are cited as to (j) 1 Inst. 341. a. 
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for life or lires of tithes made by any ecdesiastical persons^ 
are^ on the principles of the common lavr^ without the aid 
of the statute of 5 Geo. 3. c. 17. which I shall [27] 
presently mention, valid only against the lessors themselves^ 
and are absolutely void against the sticcessor, and inca- 
pable of being ratified by his acceptance of rent ; and, also^ 
because (Ar) the leases for life or lives by parsons or vicars 
of things that lie in livery, as of their glebe land, are 
avoidable only by reason that such leases being freehold 
coald not be effected without the solemnity of livery of 
seisin, where any thing (I) corporeal was conveyed, and 
consequently required the entry of the successor to defeat 
them, who could not so enter after rent received, or any 
other act done by him in affirmance of the lease. In like 
manner if a disseisor or other wrongful possessor of lands 
without the right thereto conveys an estate for life by livery 
of seisin, a freehold interest actually passes ; which is founds 
ed on the efficacy of this solemn mode of assurance with- 
out r^^ardpaid to the imbecillity of the aIienor*s title. This 
digression was necessary to explain, why with reference to 
the above-mentioned statutes I confine the doctrine of leases 
by parsons and vicars without confirmation by patron and 
Ordinary^ being wholly void on the death or amotion of the 
lessor, and incapable of being substantiated against the 
successor, to leases for years only. It seems, however, 
1^ the leases (m) of parsons confirmed by patron andordi* 
nSfty, and otherwise conformable to the statutes, are good, 
although made by a parson de facto only, and who is after-* 
wards lawfully deprived of his benefice. 

The acceptance of rent, which is to affirm the voidable 
lease of a preceding bishop, must be by him, who is per* 
fectly in possession as successor, at least according to one 

(k) Br. t. Acceptance^ pi. 26. t. r. Hill, and 2 Anst. 413. S. C. ' 
Lease, pi. 19. (m) 1 R. A. 476. 

(0 See Gwill. 1421. Brewer 



27 Law of TURes. Chap. II. 

case (n), in which such acceptance of rent was deemecB 
unavailable^ because the successor had not at the time ob'- 
tained restitution of the temporalities; but it may be ques- 
[38] tioned^whether that pmnt would now receive the same 
adjudication. It appears more equitable {o), that the rule 
should be mutual ; that if the lease is voidable both lessor 
and lessee should be bound by affirmance ; or if absolutely 
void without entry, or other ceremony, both- should be dis- 
charged. In the latter instance the successor has no remedy 
under the covenants in the lease, nor for the stipulated 
rent accrued in his own time ; but I apprehend he might 
maintain an action for use and occupation^ or for the mesne 
profits after a recovery in ejectment. 

Besides the restrictions above-mentioned and alluded to^ 
there existed till very lately another mode, by which the 
leases of beneficed clergymen were rendered void. This 
happened in case of their non- residence, it being first so 
enacted by statute 13 El. c. 20. § 7. But that statute with 
all itslegislative explanations, additions, and alterations, and 
10 much of the act 3 Car. 1. c. 4. as make the first act 
perpetual, are by statute 43 G. 3. c. 84. § 10. now re- 
pealed. The residence of the beneficed clergy is enforced 
so^ far as was judged proper by new regulations, without 
substituting any new provisions by reason of absence from 
their cures in restraint of the validity of their leases ; on 
the contrary, this to a certain extent may be ranked as an 
enabling statute. For the statute 21 H. 8. c. 13. prohibit- 
ing spiritual persons from taking farms, is in some measure 
abridged in its operation, by the recent statute, by which 
it is enacted, that it shall be lawful for any person having 
or holding any vicarage or perpetual curacy, or for the sti»- 
pendiary curate thereof respectively, to occupy 1>y himself 
or any other to his use in farm of the lease or grant of any 

(fij Palm. 175 (o) Poph. 121. 
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2)erson or persons^ the impropriate parsonage^ rectory^ or 
. vicarage respectively^ of the parish of which such spiritual 
person shall be the vicar or perpetual curate or stipendiary 
curate, or any part or parts thereof respectively, or [29] 
to take any profit or rent out of any such farm without 
being subject to any pains, penalties, or forfeitures under 
the recited act of Henry VIII. The taking, thus autho- 
rized, it is to be remarked, is confined to the parish where 
the lessee officiates, sanctioning a lease of premises within 
its boundaries only. But independently of such local limi* 
tation some doubt may be entertained as to tithes, whether 
they are restrained from being leased to spiritual persons 
by the law of Henry VIII. under the words '^ tenements or 
'' hereditaments." 

I have before intimated that freehold leases of tithes were 
heretofore void in favour of the successor. Thus, where 
a bishop (jq) being seised in fee of tithes in right of his 
bishopric, made a lease thereof for three livees, render- 
ing the ancient rent at which they had usually been de- 
mised ; the lessor died, and the question was, whether the 
lease was binding upon the successor : it was resolved, that 
it did not bind him ; for he had no remedy for the rent, 
either by distress, or by action of debt, because it could 
not be called rent ; but it .would have been otherwise if it 
had been a l^ase for years, for in such case an action of 
Aeht may be maintained. Annual payments (r) reserved 
put of incorporeal hereditaments, were not by our old 
lawyers allowed to be properly rents, for this reason, that 
they were not recoverable by distress, the terms being 
tonvertible. Such payments could not be distrained for, 
because incorporeal hereditaments, as creatures of the 
imagination, have no locality ; and by the ancient statute 

(p) Moore 778. (q) 2 Yin. Lect. 67 ^ & sOii. 
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of Marlbridgc 52 H. 3. c. 15. (which i« said (s) to be bat 
an affirmance of the common law), distresses must be lo- 
cally made. Consequently, if a yearly payment had been 
£30] reserved on the demise of tithes, and something corpo- 
real, as a barn, jointly, the same was considered as a rent 
issuing (t) wholly out of the bam in respect to the remedy 
by distress. Neither could the successor maintain an action 
of debt on a freehold demise of tithes during (u) the con- 
tinuance of the estate for life or lives ; because that is a 
personal action, and to recover rents so reserved would be 
to recover seisin, which species of judgment is descriptive 
of a real action. Hence, it k that (v) even acceptance of 
rent by the succeeding bishop, would not have availed to 
substantiate a freehold demise of tithes, because if the rent 
afterwards became in arrear, he was without remedy under 
the lease being precluded from the easy and obvious re- 
sources of distress and action of debt, aud also from bring- 
ing a species of real action, called an assize (w) of rent, 
for such payments out of things incorporeal are no legal 
rents. Now, however, by the statute above alluded to, 5 
G. 3. c. 17. the same power of bringing actions of debt, 
which by a former law, 8 Ann. c. 14. § 4. had been indulged 
to lessors against tenants for life as to proper rents, is ex- 
tended to sole and aggregate ecclesiastical corporations, 
heads and fellows of colleges, and others having power of 
leasing, to recover rent reserved on tithes and incorporeal 
hereditaments, although leased for life or lives. The 
statute of George 111. recites, that it may be doubtful 
whether by the laws in being such lessors as aforesaid could 
gratrt leases of tithes or other incorporeal hereditaments, 
which lie in grant, and not in livery, for three lives, or for 
twenty-one years, although the ancient rent or yearly sum 

(r) 2 Inst. 131. (m) 2 Cro. 173. 

{s) GwiU. 359, (©) 8 Co. 46. a. 

(0 St. 8 Ann. c. 14. § 4. 
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is thereby reserved, and all other requisites prescribed by the 
acts of parliament are justly observed, by reason that there 
is generally no place wherein to distrain for such rent 
or yearly sum ; and that it may also be doubtful, [31] 
whether in cases of such leases for life or lives ^ there was 
any remedy by action of debt or otherwise ; but it is not 
represented as in any degree questionable, whether the 
lessors and their successors might have that personal suit on 
a demise for years : and the other doubts recited may per- 
haps be thought resolved by the foregoing discussion, ex- 
cept as to the power of such ecclesiastical and other persons 
to grant leases ^r years of tithes (x) and other incorporeal 
hereditaments, because, although here the remedy by actiou 
of debt might be had, yet the other remedy by distress fail- 
ing (y), and so the payment reserved not being properly a 
rent, the ancient rent could not be said to be reserved, 
which is one of the requisites prescribed by the acts of par- 
liament After these recitals, the new statute proceeds to 
give validity to all such leases of tithes and incorporeal he- 
reditamfents (with a saving, however, of the restrictions 
imposed by the founders on colleges, and of the like local 
regulations), and allows the action of debt to be maintair^- 
able by the lessors themselves, their personal representa- 
tives, or their successors for the rent due on such leases, 
whether made for life or for years. But the act of parlia- 
ment names divers corporations sole, and aggregate, and 
then adds, '^ any other person or persons having any spiri- 
tual or ecclesiastical promotions," without any mention of 
lay impropriators^ and therefore a question has been raised 
{z) of what remedy at common law such lay impro[»!iator 
eould avail himself to recover the yearly payments reserved 
on a lease granted by him of his tithes for life or lives if he 
should so demise, them ; but perhaps that law now giving 

(o) See 1 Inst. 44. b. & 13 ed. (x) Sapr. 29. 
1. 3. (y) 2 Vin. Lect. 70. 
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Buch payments the denomination of rents^ they might faA 
within the provisions of the statute of Ann? above-men- 
tioned ; if notj there is this defect which still remains to be 
supplied. 

[32] By the statute of frauds 29 Car. 2. c. 3. all greater 
interests in lands and hereditaments than for a term of three 
years^ must be created by some writing (a). At common 
law (6)^ and independently of the statute^ it seems no regu- 
lar lease ^ even for one year of tithes (as incorporeal heredita- 
ments)^ could have been made by parol. But (c) if a tithe 
owner agree with another to permit him to take the tithes 
of com and hay for six years^ and permit hin^ accordingly, 
this is a good consideration (though not valid as a lease, 
and though no legal interest passes in the tithes) to found 
an action to recover the payment stipulated for in return. 

Freehold leases of tithes are regulated by the same com- 
mon law principles as the like quantum of interest or estate 
in corporeal hereditaments, whether the demise is made by 
a spiritual rector seised in right of his church or by a lay 
impropriator seised of a rectory, or a portion of tithes being 
a temporal inheritance, as appears by the following case (rf) : 
Rabbit being seised of land to him and his wife and to his 
heirs, took a lease from ^oo^A, parson of jB. of all his tithes 
of this land, by indenture, to hold from Michaelmas next 
to him and his heirs during the life of Booth. The lessee 
died, and his widow having the land for her jointure, mar- 
ried Fowler^ who demised it to Edmonds ; and the heir 
of Rabbit being entitled to th^ tithes under the lease to his 
ancestor {Fowler and his wife having no claim to them) 

(«) Williams v. Cullum, Gwill. Eaton v. Sherwin. See also Ked- 

744. dington v. Adamson^ GwilL 611. & 

(fi) 1 Freem. 234. anon. See the infr. 225. 

cases cited Gwill. 1217, 8. (d) Yel. ▼. 131. Gwill. 228. Ed- 

(c) Skin. 113. 2 Show. 307. monds v. Booth. 



Chap. II. To whom Tithes are due. 33 

demised them also to the same tenant^ who thus held the 
land and the tithes by distinct titles from several persons. 
Under these circumstances Booth sued Edmonds in [33] 
the spiritual court for tithes of the land in derogation of 
the lease granted by himself; and on an application to 
the court of King's Bench to. stay such suit^ it was allowed 
to proceed by the opinion of the majority of the judges, 
(then being fivej on the ground that the lease to Rabbit 
Mras absolutely null, because generally by the common law. 
no freehold interest can be granted commencing m/ufuro, 
as here, from the ensuing Michaelmas. I have thus re- 
cited the case not so much to evince this point as to eluci- 
date another, which could not otherwise be explained, and 
seems to merit some attention. It was insisted, in support 
of the lease, that it was made only of the tithes of that 
land of which Rabbit was then the owner, so that it did 
not enure by way of interest, but by way of discharge 
and retainer ; for a man cannot have tithes of his own 
land ; and then a discharge may well commence at a day 
to come. But to this it was answered, that the pleadings 
allege that by force of the lease in question. Rabbit was 
seised of the tithes to him and his herrs during the life of 
Booth ; and being so pleaded by way of interest they, as 
Judges, could not intend or construe it otherwise. Such 
lease cannot enure by way of discharge, for it contains no 
words to that effect^ which proves it was not intended by 
the parties to operate but by way of interest; and that is 
more beneficial to the lessee : for, if it should enure by 
way of discharge only, it is such a privilege annexed to 
the land as cannot be granted over; but it may, if by 
way of interest; and so it seems understood by the per- 
sons concerned, for the wife was owner of the land, but 
the son took upon himself to be owner of the tithes^ 
which could not be if th? first lease had enured by way of 
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discharge. Such a contract (e)^ however^ in the nature 
of a demise may enure (with apt words for that purpose) 

by way of discharge from tithes^ being effected by deed, 

£34] and entered into for a reciprocal valuable considei-a- 

tion, as an annual payment ; and it may be good during 

the incumbency, and be explicity extended to the farmers 

and tenants of a landlord so contracting. 

Again, a demise (/) of tithes during such time as the 
lessor shall continue rector or vicar, passes to the lessee a 
freehold, such being the estimation of uncertain interests 
in all species of real property, which may possibly endure 
for any life or lives ; and with respect to incorporeal here- 
ditaments as tithes are, and lie in grant, the mere tradition 
of the deed has the same force as livery of seisin in the 
case of land ; but if a rectorial or vicarage house, (which 
are corporeal hereditaments, and lie in livery) are demised 
with the tithes, and the latter only pass as parcel of the 
rectory or vicarage, the intended freehold demise is in- 
effectual for the whole, as conveyances at common law, 
without livery of seisin. 

A lay impropriator in fee may lease his whole rectory or 
a parcel of it, as the tithes of a particulai: farm for any 
number of years without restraint; and if he demises such 
parcel (g), and subsequently to that lease makes a grant of 
the rectory generally, the grantee will be entitled to the 
tithes of that farm, after the lessee's term is expired, 
though if the lease is made (as commonly) to the occupier 
of the land, there is, during its continuance, a suspen- 
sion of actual payment of these tithes, for they exist in 

(e) 9 Cro; 137. Gwill. 258. 

(/) Gwill. 1421, 3. Brewer o. {g) GmU. 368.9. Dickinson v. 

Billy from 2 Anstr. 413. See Reade* 
Wheeler 9. Hayden, Cro. Jac. 328* 
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speculation as parcel of the rectory ; and the reversion in 
them subject to the term passes to the grantee. 

As a lay impropriator in fee has tlie uncontrolled didpo«i^ 
sal of this species of real property in his life-time, so, 
doubtless, he may by his will legally executed, devise a 
partial or absolute interest in it ; and if a man (A) [35] 
devises all his lands in A. having no real property, ex- 
cept a portion of tithes there, the portion will pass to 
the devisee notwithstanding the. incompetence ofi the 
description, that the will may not be wholly inopera* 
tive. 

Having thus far treated of the legal nature and pro- 
perties of tithes, and of the several rights by which they 
may become due and be received, it remains only to speak 
of sequestrations, which are within the scope of the pre-* 
sent chapter, both as descriptive of the quality of tithes, 
and as shewing who may have a temporary right to de«- 
mand them {i). Sequestrations are in use on various oc-^ 
casions : First, it being incidental to tiAes and other spi- 
ritual possessions, to be exempted from the sheriff's power 
of levying thereout any judgment debt, (which Sir Ed- 
ward Coke (j) enumerates among the privileges preserved 
to the church by Magna Charta), on (k) such sheriff's 
return to a writ of execution directed to him, that the de- 
fendant is a beneficed clergyman, having no lay fee, a 
writ called a levari facias issues, requiring the diocesan 
to levy the demand out of his ecclesiastical goods, and by 
virtue thereof, his tithes shall be sequestered. Such 
process, indeed, has been (Z) contended not to be a 

(h) Swinb. 140. 9 Mod. 74. (j) 2 Inst, 4. 

3 Wms. SSd. (k) Barn. Ecd. L. t. Seqaestrt- 

(0 Sse Sheffield v. Seijefttr^ tioo, F.N. B. 59Q. 1 Sel. 3^0/ 

Hard. 102. Gwill. 50S. ft infr: (0 1 Mod. 260. 2 Mod. 257. 
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proper sequestration^ because the return of the bishop is 
to be (as of a sort of ecclesiastical sheriff) Jieri feci, op 
nulla bona, and not sequestrari feci ; but the distinctioii 
rests in mere matter of form. 

Another (m) occasion of sequestration occurs^ where 
the ri^ht to a benefice is in controversy^ and a suit is de« 
pending to try which of two claimants is the lawful incum-'' 
[[36] bent of a parsonage^ or vicarage; or after sen- 
tence against one party^ who has appealed to a higher ju-r 
risdiction. 

The general course of proceeding seems to be this 2 
— On a proper petition in the case last put, by either of 
the litigants, alleging the controversy, and that opposi- 
tion is made to collecting the profits, the ecclesiastical 
judge decrees, that the fruits of the church be sequestered, 
and commits the power of collecting them to the church- 
wardens, or some others of the same parish, who thus ac- 
quire a temporary right of receiving the tithes ; which. 
Dr. Burn says, it is best, and most legal for the seques- 
trators to receive in kind. But the judge previously takes 
a bond from the persons to whom this authority is deputed, 
with a condition underwritten, duly to collect the profits, 
and to render a just account thereof ; and where the right 
to the incumbency is in dispute, he usually appoints some 
minister to serve the cure for the time that such contro- 
versy shall be depending, and requires the sequestrators 
to allow an appointed salary out of the profits of the church 
to such officiating curate ; and he also orders them to cause 
the sequestration to be published in the church 4n the time 
of divine service, that the parishioners (w) may know to 
whom tithes are to be paid. After the sequestration hath 
toswered its purpose, and is taken off (as whenajudg-* 

(ni) Wats. c. xxx. (n) God. Rep. can* app. 15* 

2 
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ment debt is raised and satisfied ; or when the litigation 
respecting the right of the benefice is determined)^ the 
clear residue of the profits collected is to be restored to the 
party entitled to them in specie^ if they remain so ; or if 
not^ their value is to be paid to him. This the sequestra- 
tors^ if indisposed of their own accord^ are compellable to 
do by the spiritual court ; and if being summoned there, 
they delay coming to a just account^ the judge ma) deliver 
the aforesaid bond to the party aggrieved, in order to his 
suing upon it at the common law. 

A third case for sequestration is, as a remedy for [37] 
(o) dilapidations. Thus, when the rectorial house or 
chancel, which the incumbent (p) is bound to repair, is in 
a decayed and ruined state, if after due admonition be 
shall delay to begin repairing the same for the space of 
two months, then the bishop shall sequester the tithes and 
profits of the benefice till the necessary repairs shall be ac- 
complished. , The admonition may proceed from the arch- 
deacon ; but the diocesan only has the power of sequestra- 
tion. The whole (9), however, ought not to be seques- 
tered for dilapidations, but a competent allowance left for 
the incumbent's maintenance. 

Lay impropriators are generally under the same obliga- 
tion of repairing the chancel, as spiritual rectors ; but (r) 
impropriate tithes cannot be on this account sequestered. 
This, at least (s), seems admitted to be the prevailing opi- 
nion among the common lawyers. For although bishop 
Gibson alleges reasons against it, particularly, that nothing 

(0) God. Rep. 14. (r) 1 Mod. 258. 2 Mod. 264. 

(p) A Ticar may be bound to re- 2 Vent. 35. 3 Keb. 829. cont. 

pair the chancel, or to contribute (*) Ayl. Par. j. can. 495. Gib«. 

thereto, Lynd. 253. Cod. JL99. 

(g) 2 Vent. 35. 
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was conveyed to the king at the dissolution of the monas^ 
' terns, but what those bodies had enjoyed^ that is^ the pro- 
fits over and above the finding of divine service^ the re- 
pairing of the chancel^ and other ecclesiastical burthens : 
Yet the legislature having made such impropriations lay 
fees^ they of course become exempt from the jurisdiction 
of the spiritual courts and this seems conclusive on the 
argument. But^ forlt) neglecting the repairs of the chan- 
ted^ lay impropriators are personally amenable to the ec« 
clesias^tical tribunal^ and may be proceeded against by cita** 
tion^ censures^ and excommunication. Dr. Burn {u) re- 
[[38] commends the course proper to be pursued^ and 
seems to think it necessary for churchwardens who sue^ to 
prove that the parties prosecuted^ (for there may be more 
than one impropriator)^ have received tithes or other pro- 
fits belonging to the rectory^ sufficient to answer the re- 
pairs ; and adds^ they must settle the proportion among 
themselves. 

On this occasion^ at leasts however^ it is requisite to 
distinguish between appropriations and impropriations, 
though often mentioned indiscriminately. . The latter^ as 
may have been collected from what has been before stated^ 
are such parsonages as having belonged to the religious 
houses by the statutes for dissolving those bodies^ came to 
the kiflg^ and from him to his patentees^ and are now 
vested in lay hands. The same account may be given^ I 
apprehend^ of most, -but not (v) all portions of impropri- 
ate tithes, at present in ky hands. An appropriation (id) 
is where such a parsonage or other church preferment be- 
longs to, and is in the possession of some ecclesiastical 

(0 AyL ibid. 3 Keb. 839. GwiU. 136. & infr. 61. See alto 

.(ti) 1 Burn, 323. Priddle v. Napier. 11 Co. 8. b. 

(v) GwiU. 1513. GwUl., 236. and Macgill o. Le 

(o) 4 Burn, 10. See Grendon StniDge, GwiU«'816« 
«. Kdiop of Lincoln. Plowd* 493. 
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corporation^ sole or aggregate^ and their successors^ of 
which there (x) are alleged to be in England above a 
thousand. And as to such of Ihem^ at leasts as never 
were the property of the religious houses^ and, therefore, 
certainly were not made temporal fees by the statutes of 
dissolution, there appears no ground {y) to exempt them 
from the power of sequestration for neglecting the repairs 
of the chancel, more especially, as corporations aggre- 
gate (the more frequent owners of them) are not capable 
of being excommunicated. And it seems clear, that (z) 
where a prebendary possesses'tithes, or other spiritual re- 
venue, as annexed to his peculiar stall, or in his sole and 
distinct right, a sequestration may issue for dilapidations. 
But where he is only entitled as a member of the [SOJ 
body aggregate, the estate of the corporation cannot be 
sequestered for the default or debt of the individual. 

• Another (a) common occasion of sequestration is the 
avoidance of a benefice. Daring the vacancy, the church- 
wardens are to receive the tithes and profits by the bi- 
shop's appointment, under the seal of his court, to pro- 
vide for the cure, and to render an account to the succes- 
sor. The ordinary (6) has this power, though the right 
of presentation be in the king, if he omit the exercise 
of it, that there may not be an interruption of divine 
service. 

Lastly, the (c) tithes and profits of a benefice may be 
sequestered, where the incumbent neglects the cure ; and 
such was (rf) the implied mode by which the ordinary was 
to collect, in order to distribute among the poor of the 
parish, one year's profits of the benefice of an incum- 

(x) 2 Mod. 257. (b) Doct. and Stud. dial. ii. c. 36. 

Of) 2 Mod. 254. , Wats. 72. 2 Mod. 255. 

(«) 1 Sel. 321. - (c) God. ibid. 15. 

(a)Ayl.ibid. God. ibid. (cQ Wat. c. xliii. 
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bent, not residing, forfeited by statute 13 El. c. 20. while 
that law was in force. It is, therefore, consistent with an- 
cient and systematic usage on this occasion, that the re- 
cent statute 43 G. 3. c. 84. which repeals the former act, 
directs its regulations to be partly enforced by sequestration 
as to such non-residence of beneficed clergymen, as is not 
authorized by licence, or exemption under the new law. 
First, it is thereby properly and justly provided, and in 
(e) conformity to the principles of * our old law, that (/) 
no penalties or costs incurred by non-residence and judg- 
ment shall be levied by taking in execution the body of 
the party sued, where it shall appear that the demand may 
be raised out of his preferment by sequestration within 
the term of three years ; secondly, in (g) case of the dio- 
[403 cesan*s monition to a spiritual person to reside, and 
perform the duties of his cure, and no return made thereto, 
or one that is unsatisfactory, it shall be lawful for such 
diocesan to issue an order in writing enjoining residence, 
and if that be not complied with, to sequester the profits, 
with a power, however, given to a party thinking himself 
aggrieved, of appealing to the archbishop of the pro- 
vince. Lastly, if (Ji) a clergyman shall continue three 
years under sequestration for non-residence, or shall 
within that space incur three sequestrations, not being 
relieved as to any of them on appeal, his benefice shall 
become ipso facto void, and the patron may present 
thereto some clerk other than the party sequestered, as if 
vacant by natural death, or resignation (t). 

• 

(e) F. N. B. 305. Canning v. Jones, GwilL 364. 

(/)§17. MiUs ©. Etheridge, Gwill. 660. 

is) h 30. Quilter v. Mussendine, Gilb. Eq. 

(A) § 35. Rep. ^28. Gwill. 668. Law v. lb- 

(0 On the s,ubj«ct of non-resi- betson, 5 Burr. 2722. Gwill. 1002. 

dcnce see Collins r. Vaughan, Cro. Wilkinson qui tam v. Allot, Cowp. 

Elit. 109. Gwill. 161. Goodaleo 429. GwiU. 1098. Atkinson 9. 

Bicker, Cro. Eliz. 590. Gwill. 204. Folkes, 1 Anstr. 67. GwiU. 1376. 
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Sequestration is only a temporal suspension of the in- 
cumbent's perception of the profits. It is said (j) not to 
bind the interest, nor put the rector out of possession. 
Certainly institution and induction de rtovo, after seques- 
tration is taken off, are not necessary to reinstate him in 
his right to tithes. And (Ar) if the continuing incumbent, 
or successor, as the case may be, is dissatisfied with what 
the sequestrators have done in the execution of their 
charge, the more proper tribunal in which to call them to 
account, and for the redress, seems to be the spiritual 
court ; and if he still considers himself aggrieved, he may 
carry on the cause by appeal through the ascending series 
of ecclesiastical jurisdictions. 

(j) 1 Mod. 269. (*) 4 Burn, 318. 
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CHAPTER III. 



Divisions of Tithes ; and Matters between Rector and 

Vicar. 

* 

Tithes have been variously divided and classed. 

• • • 

I. (a) The most approved and unexceptionable divi- 
sion of tithes^ generically^ seems that i which distributes 
them into three classes^ of predial^ mixt, and personal. 
This distribution is alluded to by the definition of tithes 
given in the last chapter. Predial tithes^ or tithes of (6) 
quidquid oritur ex pradiis, are derived immediately 
from the ground, as corn, and hay, and other fruits of 
the earth. Mixt tithes are produced mediately through 
animals, which have their sustenance and nourishment 
from the ground. Personal tithes arise from the labour 
and industry of man. 

The first material distinction flowing ft*om this division 

is made by the statute 2 and 3 E. 6. c 13. which requires 

all the king's subjects truly and justly, without fraud or 

guile, to set out and pay their prediaf tithes {eo nomine) in 

their proper kind, in such manner ^s hath been of right 

yielded within forty years next before the making of that 

act, or of right ought to have been paid. The necessity 

(c) of setting out tithes, is applicable to predial tithes only. 

i 

(a) Doct. & Stud. dial. ii. c. 55. Trin. Coll. Camb. from Anstr. 760. 
% 313.— Degge, p. ii. c. l.--Gwilh {b) Rebaffus cited, GwiU. 429. 
356. 29. 429, 430. 1447.<-Scarrt?. (c) GwiU, 428. Norton t7. Clarke. 
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Mixt tithes are said to arise from the earth also^ but by 
means of animals depastured on it^ or otherwise nourished 
with its fruits. In this class^ therefore^ are (d) enume- 
rated^ not only the lire increase^ or young broods of 
cattle and poultry^ but other profits resulting through the 
medium of animak so nurtured^ as wool^ milk> cheese^ and 

In (e) ^ recent case^ the principal question was^ whether 
agistment tithe (that is tithe of pasturage^ or more properly 
(f) tithe in respect to herbage, or grass eaten by cattle not 
tithable), was a predial or mixed tithe. To shew it to be 
the former, it was argued, that it was paid not for the in- 
crease or improvement of the animal agisted, but for the 
grass eaten by it, and was proportioned to the value of the 
grass, not to the value of the actual improvement; that when 
the occupier of land does not agist his own cattle, but 
those of strangers, the tithe for the agistment of barren 
cattle is due from the occupier as owner of the grass, and 
that if the grass has before paid tithe of hay, no tithe is due 
for the agistment of the aftermath ; hence it was inferred, 
that the tithe was attached to the grass, not to the cattle. 
On the other hand, the aforesaid statute of Edward the Sixth 
was relied on as establishing, that all predial tithes were such 
as might be set out, agistment tithe is incapable of being 
so: and it was among other things contended, that animals 
reared for the plough, or pail do not pay tithe when young ; 
yet, if the tenant changes his mind and sells them, agis- 
ment tithe becomes due from the first ; but if it were tithe 
for the grass it would have been due immediately, and would 
not have depended on a future event. But tl^e court held, 
that the arguments used on the part of the&rmers, satis- 

(<0 Wats; c. xUx. </) Gwill. 1335. in Ellis ©. Saul, 

(e) 3 Anstr. 760.— Gwill. 1445. from 1 Anstr. 332. Gwill. 1547. 
Scarr. v. Trin.CoU. Camb. & Wood. 
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factorily proved^ that agistment tithd is the tithe of the 
grass eaten^ ^vhich arises immediately from the 8oiI> and^ 
therefore, it is a predial tithe i and as to the statute, which 
affixes a penalty on not setting out predial tithes, it must be 
understood, as relating to those only> which are capable of 
being set out. 

Predial and mixt tithes are to be paid according to the 
value of the articles tithable, without (g) deducting for la- 
bour and expences : but as to the third class, personal tithes 
arising from the personal labour of the parishioners, the 
tenth {h) of the clear gains only is due. 

These personal tithes are supposed to have become less 
considerable than they were formerly. For they are thus 
described by Lindwood (i) '^ $ic dicta quia potius respectu 
persona solvuntur quam rei utputa de artificio negotia^ 
tione ^ militia :" and Watson (k) speaks of them as pay^ 
able by men of numerous occupations and deiscriptions, 
viz. buying, selling, merchandizing, fishing, fowling, 
hunting, or following any trade. Their sinking into dis* 
use, is attributed by Dr. Wood (/) to the clause in the 
statute 2 & 3 £. 6. c. 13. which does not allow the ordinary 
to examine a parishioner on oath as to these personal tithes. 
By the same statute, § 7. day-labourers are exempted from 
this payment. It has also been determined (m), that an 
innkeeper is not chargeable with them in respect of the 
profit made by the sale of wii^e and beer, nor any person 
for the gain of money put out at interest. It would, there- 
fore, perhaps be difficult to find any species (except the 
tWo articles hereafter mentioned) of personal tithes, paya- 
ble at this day ; thestatute (n) confining the payment to such 

(g) Gwill. 430. (/) Inst. 176. 

(h) St. 2 & 3. E. (w) 2 Bui. 141. 

(OProv. 195. («)§7. 
(k) c. xlix. and li. 
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persons and places^ by iivhoin^ and in which the same have 
been accustomably used, or ought to have been made 
within these forty years^ that ifl^ next before passing the 
act ; adverting^ as it seems^ to the rule of the ecclesiastical 
courts^ according (o) to which that space of time will estab-^ 
lisha custom^ or prescription. It is (p) not sufficient that 
they have sometimes^ but must have been constantly paid 
within the forty years next before the act. If it be de- 
manded how such payment is to be proved ? Degge answers, 
by what has been done all the time of memory since the act. 
Here, then^ another important difference is made by the sta- 
tute between these personal tithes and the two other classes^ 
the former (q) not being like predial, or mixt tithes due 
of common right, but where t)iey have not usually been 
paid, not being of right demandable. 

The two distinct articles above alluded to, as perhaps the 
only species of personal tithes now payable, Avhich have been 
judicially referred to this class, are those of mills, and fish. 

1 . And indeed in respect to mills, strictly speaking, tithe 
of mills is not simply a personal tithe^ though to be paid 
for as such ; it partakes of a predial nature quia de lods 
certis percipilur (s). Mills more ancient than the ninth year 
of Edward the Second are (t) by a statute then passed, 
called articuli alert, c. 5. impliedly discharged of tithes. 
If such mill be rebuilt upon the old foundation, exemption 
fhall hold good, ^nd re\ive. But (u) if the materials of 

(o) 1 Wms. 663. 18 put by mistake for art. cleri. 

(P) DeggPj p. "• c. 22. (/) Gwill. 871. Thomas v. Price, 

(qX 3 BqI. 212. 1 Rol. 406*. 286. anon. But see Gwill. 355. 

Burn, 73. More vi Russel, that a scite dis- 

(r) Vid. infra, 48. charged by a modus exempts a miU 

• («) GwUL 130. n. 982. AaseUo. erected thereon. 
Adman ; but the SL art tup chartaa^ 
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an old mill are ennploy ed in erecting a new one on a differ- 
ent Bcite^ though on the same stream ; or if snch new mill 
is built on land exempt from tithe^ as having belonged 
[45] to a religious house^ personal tithes are due^ that 
is^ the miller must account for and pay to the incum- 
bent where the mill stands^ the tenth part of the pro- 
fits arising from com^ grain^ and malt ground over and 
above afl incidental charges ; among which rent (y) is a 
principal deduction where the mill is occupied by a lessee ; 
where^ by the owner^ the annual value is to be computed 
and deducted ; and the same is to be done where the pro* 
prietor has rebuilt or newly erected a miH^ and occupies it 
himself^ as it would be hard on the present incumbent if 
the whole expences of buUding were to be deducted out of 
the first profits. The mode {w) of accounting for the pro- 
fits of mills as for personal tithes^ that is^ deducting ex- 
pences^ had been previously settled^ (though afterwards 
(x) called in question) in a case in the House of Lords (y)y 
and is now finally established. By the same case in the 
House of Lords, as well as by what has been before ob- 
served, it appears, that mills newly built pay tithe from 
the time of th^ir erection ;* though {z) this was contrary to 
the opinion of the two chief justices, who held no tithe at 
all was due for such new mills, the same being a personal 
tithe, and of course wanting the support of custom. But 
the statute of Edward the Sixth, speaking of personai^ 
tithes {a) generally^ may well be controlled by the former 
law of Edward the Second, which requires the payment of 
tithes from newly erected xsvAXi speciatimy and it is reason- 

(ti) 3 Anstr. 913. GwiU. 1460. 0^) 2 Wms. 463. Gwill. 676. 

Hall V. Machet. Carleton o. BrightweU» 

(w) Ytn. Abr. t. Dismes, M. 3. («) GwiU. 598. 

pi. 5. 1 Br. P. C. 157. GwiU. 596. (a) In toto jure generi per ip^ 

Chamberlaine 9. Newte. ckm derogatory 4'c» EUnu Jurispr^ 

(«) Gwill. 623. Dodsonv. Oliver. 4to»1783. 36^ 
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able, that the non-payment, which is to confer the privilege 
of exemption, should be constructively limited to things 
previously in existence. It is, therefore, settled by the 
cases (b) referred to, that new mills pay tithe. However, 
where the date of a mill's erection is unknown, and [46] 
no (c) proof is adduced of tithes ever having been paid, 
the court from such non-payment will presume it to be 
more ancient than the statute of artictdi cleri, and so not 
tithable. 

Another point seems long to have remained unsettled, 
namely, to the incumbent of what parish tithes of millsi 
should be paid, whether where they are situate, or wher^ 
the occupiers reside, A writer (d), whose fame is perhapci 
inferior to his merit, determines it to be, where the miller 
dwells and hears divine service, and (e) this doctrine has 
one judicial declaration in its favour. But the current of 
authorities is otherwise, tithes of mills being considered ' 
as predial in respect of locality, though properly personal 
as to the manner of accounting, and the quantum of pay- 
ment ; and (/) it is firmly established, that they belong to 
the incumbent of the parish where the mill is situated, and 
the business carried on, which agrees with the old law of 
Prance, " decirrue (g) solvantur illi ecclesue ubi molendi- 
nam situm est" Yet tithes {h) of mills, like other per- 
sonal tithes, are to be accounted and paid for annually at or 
before the feast of Easter. 

The preceding observations relate only to water-mills, 
or wind-mills for grinding corn, and grain. If {%) such a 

{h) Gwill. 355. 871. 1460. Gilbert v. Gurney, Scacc. kcc. 

(c) GwUl. 644. Hughes 9. fiil- though thiji matter was not moved, 
linghurst. {g) Rebuffus cited, GwiU. 356. 

(d) Wood Inst. 163. 170. (h) Stat. 2 & 3 E. 6. c. 13. § 7. 

(e) GwiU. 983. Wilson 9. Mason. Gwill. 985. 

(/) GwiU. 871. 1256, 1460. . (i)Gwm.974. Wilson z?. Mason. 
HaU 9. Machet^ from 3 Anstr. 913. 
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mill privileged from its real or supposed antiquity is con^ 
verted into one of a different description^ aiid afterwards 
reconverted to its pristine use^ it shall not lose its exemp- 
tion, or become tlthable as a new mill. But (^) where a 
{[47] modus, or customary payment in lieu of tithes was 
pleaded to exempt a mill formerly used in part for grinding 
com, and in part as a fulling-mill, but several years before 
the suit the fulling wheels were removed, and mill-stones 
put in their room, the plea was over-ruled by reason of such 
innovation, by which it became as it were ?l double corn 
mill, a new as well as an old one. In that case it not only 
appears, that a new mill built on the same stream as a pri« 
vileged one, or a fulling-mill converted into a corn -mill 
shall pay tithe, but that even if new wheels and stones are 
added to a mill covered by a modus, by which the work of 
two mills may be performed, it is as two mills, and cannot 
be protected by the former modus. In the other case (l) 
just referred to, it was argued, that no mills are tith'. 
able but such as grind meal for food of men, or animals, 
nor then if only for home (m) consumption, not fo^ sale; 
and it was suggested, that those mills only could be intended 
tlthable, which were constructed for purposes in use at the 
time of passing the statute of articuli cleri. These gene- 
ral doctrines, however, were not in that case settled, nor 
were they involved in the judgment pronounced. But 
(n) it has been holden, that a copper-mill, fulling- 
mill, (unless (o) perhaps by special custom) shav- 
ing-mill, glass house, tin or lead mill, paper mill, or the 

(Jc) 3 Atk. 17. Gwill. 782- 523. GwiU. 354. Johnion v. Dand- 

Talbot V. May. ridge. Rolls and Crokeboth state 

(/) Gwill. 974. that a probibitiou was granted, and 

(ffi) Notitheisduewhereamill so is R. A. 641. but in the same 

is used only for grinding oats for paragraph of the last book there Is 

the owner's hounds, Gwill. 1022. a latter case with the same names, 

Hicks 27. Tiiese. contra. 

(») Lit. 314. 2 RoL 84. 2 Cro. (o) 3 Atk. 19. 
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hke, pfty no tithe^ the profits ib suck kifltetices ariaing 
ftom the labour and industry of man. The generality 
«f this reason would not only predude the profits of any 
nanufa^ure from being tithable^ bat would also exempt 
iish^ the titties of which I am abovt to neatioa. We must^ 
tiievefofe, I suppose^ aaderstand^ that the machines [48} 
aboire eniimeratedare|»nm«ySieie exeatiptfrom paying tithe«> 
but may be subjected to them by shewing a cwtom for thai 
purpose. Indeed^ Easter offerings have been said (p) by 
a learned jadge^ to be a cemp^isatioti §&r personal tithes^ 
eertaitdy n very inadequate one ; for {q) thoagh due of 
common rights it is at the rate of twopence only £Mr 
each parishi<mer^ except where it is castomaiy to pay 
Biore. 

I have already stated^ tltat in strictness tithe of miDs is 
not simply a personal tithe^ but of a predial nature thus : 

Where^ by an act of parliam^ftt for enclosing certain 
common fields^ on which a mill was erected^ the' Commis- 
siimers were directed to allot to the vidu* a compensation for 
the vicarial tithes of their comtnon fields^ after the rate of 
ninepence in the pound ; and the same was allotted accord** 
ingly ; the vicar claimed tithes of the mill^ insisting that 
they were personal tithes^ and not payable in inspect of 
the land on which the mill stood ; that the mode of com- 
pensation presented by the act negatived the idea of its be- 
ing a satisfaction for those tithes^ ninepence in the pounds 
on the annual value^ not being a mode of computing a 
compensation for the tithes of mills. But the Court declared 
that the tithe of a mill, though to be recovered in the na- 
ture of a personal tithe^ is not to be taken strictly as a per* 

(p) Ban. 174. Gwill. e^M. Bunb. 173. Gwill. 662. 88d. ? 

(g) Egerton v. Still, Banb. 168. Bum EccL L, 20. Carthew v. Ed- 
GwiU. 061* Laurence v. Jones^ wards* 

E 
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tonal tithe ; but k so fistr predial^ and has so much reference 
to a certain place^ in \vhich it arises^ as in the particular 
case before the Conrt^ to fell within the description of a 
small tithe in respect of an old inclosore for which a sum 
of money had been appointed to be paid by virtue of the 
act ; and as such that it was determined and was for ever 
extin^ished. — ^The bill therefore was dismissed^ but with- 
out costs^ it being a new and doubtful question, (r) 



2. The other species of personal tithes, to which I have 
just alluded^ is that of ^A. But fish token (s) either in 
the sea, or in a common river, are not tithable, on the 
principle of their being fene naturte, unless by special 
custom, (infr. 152.) Where the claim is supported by 
custom^ they are generally to be tithed in the same 
manner as other personal tithes, that is, a tenth of 
the profits is to be paid after costs deducted. And as tithe 
is only due by custom, so less {t) than a tenth by custom 
may be due. On the other hand, where the custom is 
express for paying tithes of fish in kind, it seems expences 
kre not to be deduct^, and so an incumbent or lay impro- 
priator may be entitled to receive a much larger proportion 
than a tenth of the clear profits in respect of this, though 
a personal tithe (i«). Both these decisions are alike sanc- 
tioned by the before mentioned statute 2 & 3 E. 6. c. 13. s. 1 1 . 



(r) Caches o. Hajnes, GwilK 
1256. See also Bennett v. Read, 
Gwill. 1283. 

(#) Degge, p. ii. c* 8. 1 R. A. 
CSDk N07. 108. Holland v. Heale, 
cited in Williams v* Baron. 
. (0 The canonists allow this dis- 
tinction between personal, and real 
or predial tithes, as to which lat- 
ter such a custom cannot be main- 
tiunca. AjL Par. i. can. 508* 



(tt) Noy. 108. 1 Ley. 179. Shcp. 
pard V. Penrose, cited, Gwill. ibid. 
See to the same effect Gwill. 621. 
Earl of Scarborough- v. Hunter 
which case Is differently reported 
Ban. 43.. and the concluding pro* 
position therein that one tithe may 
be paid by custom, and one of com- 
mon right (of fish), seems contrary 
to all the authorities. 



€C 



Chap. III. Divimn of Tithes, t^c. 49 

by which parishes standing upon and towards the sea coasts^ 
the commodities whereof consist chiefly in fishings and 
which have used to satisfy their tithe by fish^ shall pay 
their tithes according to the laudable customs used of an* 
cient time within the forty years then last (v). 

As to the question to what particular church tithes of 
fish shall belongs it is affirmed by Degge {w), to be the 
custom of South Wales, (and there seems nothing unrea- 
sonable that it should prevail elsewhere), '' that if the 
parishioner of one parish land his fish in another, the 
tithes are divided between the parson of the parish 
where the fisher lives, and the other where he landed 
his fish ; but if the parishioner land his fish in the parish 
where he himself dwells, then the rector of that pairish 
'' has the whole tithes.'' Complicated and circumstantial 
claims and questions may arise on the subject between iur 
cumbents, and impropriators of neighbouring parishes, 
hut unless the custom be explicitly clear, the {x) presump- 
tion appears to be in favour of the parish where the fish- 
erman dwells. 

Not only fish caught in the sea, or a common river, but 
those (^) kept in ponds also (where they may be con- 
sidered in constant actual possession, and consequently the 
principle derived from their wild nature may be thought 
of Ifess weight), when caught and sold, have been deter- 
mined not to be tithable without special custom. It was 
in such case insisted, that they were wild in their nature ; 
and as an additional reason,* that they are qmsi in the 

(o) 3 Br. P. C. 479. Gwilh 691. Baron. 

Gwavas v. Kelynack. \^y) Gwill. «16. n. 1681. Ni- 

(w) P. ii. c. 13. cholas ». Elliot. See Degge, ^. 

(a?) Gwilh 931. Williams «. ii. c. 8. 

E « 
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realt;^^ and go to the b^ ; whith m equally applteabie M 
pigeom in a doveeote ; yet (9), yoAng pigeons if sdW, aw 
[50] tithaWe of right without a cnstoto. If (a) used in 
home consumption they pny n6 tithe, elscept (&X f^rlMip^^ 
by special custom. It is to be observed lastly^ c^c^rtiin^ 
this tithe of fish^ that (c) where they are kept in a pond 
for the owwerls pleasure and home consumption^ not m\A, 
or made profit of^ no tithe is due^ in tvhtch tftse it seemi 
the aB^tton even of a custom to render thenl tilhable^ 
wcmM not be allowed; although il hMh beeh already^ 1^ 
wil continue to be seen how materially curtoift ftrty iii#kct 
the right to tithes, and augment, or diminish, thi§ eedesias- 
tical revenue. 

II. A second {d) division of tildes r^ into gtitM and 
^mall. Com and hay universally, (though vicars may be 
specially entitled to limited portions, and de^riptions of 
these articles), and wood, except so far as local usage!; 
prevail fo the contrary, are accoutited great tithes. Afl 
other predial tithes, e^tclusively of those above specified, 
. and comprehending (e) seeds even of articles Which, 
ripened to maturity, would be great tithes, as well as.mixt, 
and persotial tithes in general, are ranked in the class of 
small tithes. It has (/) formeriy beeh thongbt by some 
judges, that the distinction of tithes into great and small 
might properly enough depend On the quantity. As if a 
large proportion of a parish were sown with flax, potatoes. 
Or other product, being of the nature of small tithed, thftt 

m 

(0 1 R. A. 635. Degge, p. ii. c. (e) Com. R. 633. Gwill. 749. 

8. Thompson v. Holt, Gwill. 671. Wallis v. Pain, Gwill. 889, 926. 

(a) Lit. 40. Gwilh'428. Anon. Clarke v. Stapler, 938. Cartwright 
Hetl. 27 S. C. Hetl. 147. flower v. Bailey, 1173. Jeremy v. Strangs- 

9. Yanghan. ways. 

(b) 1 R. A. 642. (/) 2 Vin. lect. 91. See Norton 

(c) Boh. 151. ed. 1760. v. Clarke, Gwill. 428, 
(4) JDegge, p. ii. c. 1. 



C^AF. m. Division ff fitkes, ^. fiO 

they wpuW by tli6$e means be converted into great tithe*^ 
I^ii4 waQl4 belong tj^ the reetor. But (g) tikis opinion faaa 
tieeii ^leoisiYely pvearrruled ; and it is now dcariy under*- 
stood^ that the law denominatde and acyudgea tithes {[51J 
to be great or small according to the intrinsic nature of 
£k^ things not from the quantity^ the mode of £nlti?ation, 
W Ihe u^e tp which they are apfdied. Such (h} predial 
tHyiies w are of the nature e£ araall tithes^ mnst be set out 
p^rraiM^t to the statute of Edward the Sixth ; as was 
resolved in the eaae of apples^ and as appears the prOf* 
TaiViig opiniiHi in (hat of woad^ but not poakirely so adr 
jil^ged, 

JII. Tithes are sometiiaas divided into i^cUmsd and 
vieorta/. Bui this is a teas praper diatinotioa than the two 
loriaer^ not being Uke them fonaded on the natnre of thf 
(istbable matters tiiemsdvea^ but varying aieoonting to parp 
ticvl^ endowflionts and looai usages^, that being in moat 
pIaoe» a rectorial^ which in some oomparativaly &w othuf 
is a vicarial tithe. 

I procc^ad tharefpve to the second prefMod head of 
(his C?haptor> namely^ the legal queations^ and coatrovec? 
atus^ whkh iimy arise between rectors and vicars; a jahhr 
JQ<d; closf^ly ^onnecfted with the diTiaioii of tittles into great 

and amaH. 

V 

I 

Tithes^ as I have arready stated^ being due of common 
right to the reqt^ir^in questions ihetwera a reetcnrand vic^^ 
or betvneen a rector and portionist^ touching the extent of 
their respective rights^ the rector is entitled to stand on his 
tithe at common law {ind to throw the pnus probaqcfi (^ the 

{g) a Atk. M4. Owiih 777. (A> 6w(H« 490, 1. Norton P^ 
Smith V. Wyatt, 5 Br. P. O. 580. Clarko. 
GwiU. 874. Sims V. Bennett; 
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.rickr dr portioiiist : and in the latter instance it has been 
thus held^ though the rectors were for a long series of years 
in possession of the portion as lessees of it^ and had by those 
means confounded the boundarieil {%). 

. In a learned work (k) some remarks are made concern- 
ing the origin and endowments of vicarages; a more 
exact account of which^ as to some points^ may be collected 
from a case (Z) reported at large by one of our earliest 
fUid best compilers^ from which it appears^ that appro^ 
priations were originally made to none but spiritual corpo- 
rations sole^ as a dean or abbots who (m)^ thereupon^ were 
formerly reputed to have the cure of souls as common in- 
cumbcfnts have/ and as the latter are parsons for life^ the 
forhier and his successors became parsons for ever. After- 
|[52] wards, and very frequently, appropriations were 
made to spiritual corporations aggregate ; who could not 
collectively in Ihe parish-church say divine service, nor 
minister the sacraments; and then it became necessary for 
those purposes, to substitute a vicar competently (n) en- 
dowed. From this source, and the subsequent dissolution 
of Che religious houses, the ancient possessors, arose the 
great number of impropriate rectories at present in lay 
hands. The parties, whose consent was supposed requi- 
site to forming appropriations, were the patron, the bishop, 
and the king as king, (I mean independently of his now 
acknowledged ecclesiastical supremacy), and as king con- 

r (0 Ferrars «• Pellatt^ GwiU, day, see' Gibs. Cod. t. xxx. c. 13. 

609* 1 Burn eccl. 1. 70. 4 Born 10. 

(k) 1 Yin. lect. 315. See also Z Com. d. \b%. st. 43 6. 3. c. %4. 

Ward V. Britton, Gwill. 330. § 12. 

(QGrendono.fiisliop of Lincoln, (n) 1 Yin. lect. 315-6. But see 

]P4awd. 493. GwilU 136. ' Hunston ». Cocket, Croi Jac.'3$2. 

(m) As to spiritual teetors an^ Gwilh 235. , '^ 

Ticars in the same church at this 
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Ungently entitled to eschjeats^ and to presentations by lapse^ 
which contbgent rights were annulled by appropriations. 
But sometimes the pope^ claiming to be supreme ordinary, 
superseded the necessity of the bishop's concurrence ; and 
such authority as the Roman Pontiff used to exercise, 
is now by various statutes transferred to the king (o) ; 
who may therefore create de novo, and vest appropriations 
in (p) spiritual corporations having succession^ by con- 
sent of the patron^ or where he is himself patron, without 
the agency of the bishop : but it is a prerogative not very, 
likely to be called into exertion. 

When (q) a vicarage hath long continued, an endow-*^ 
ment, although no instrument thereof be shewn, shall be- 
presumed ; and the validity of the appropriation shall not^ 
now be defeated from that imputed defect. 

The most common mode of endowment of vicarages, on 
appropriation, has been by allotting the small tithes (r). ta. 
that use, leaving the great tithes for the rector. Some* 
times a vicar has, by a more special endowment, (s) [532 
a described portion of the great tithes also, or of the glebe,^ 
or of the tithes of the glebe (t); and (u) sometimes he is .in 
part, or wholly, provided for by a determinate annual sun^ 
of money. And indeed the rectory may be without glebe, 
for the parson may convey away all his glebe to the vicar : 
there are instances of compositions between the vicar ancf 

« 

(o) AMen V. Tothilly 6 will. (r) See Cox v. Mason, Gwill, 

436-467. 506. 

' ' .. . • 

(p) Qy- 1^ ^^ ^^y corporations, (0 See Willis v. Ihrvej, 6will.» 

GwilU ibid, where there is ^ 048. 

profusion of learning on th^ (t) Barton v. Hellis^ Fitz. 78^ 

f abject. Gwill. 1613. 

(q) 12 Co. 4. Gwill, 158, (ti) See Gwill. 1090. In Lloyd t^, 

Grynies v» Smith. Mortimer. 
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the panon 1^ iHikh th^ panon has given dl bn tithes aprid 
glebe to the near reserrmg a rent only fer himself (v). 

Of (be ^sQhtti(» of vicarages^ the work (w) above re* 
ferred to has riiortly treated; and here it is necessaiy 
merely to observe^ that a (x) vicarage once widowed i» 
mot re-united to the rectory by non-presentation of a vieajp 
for a long series of years ; but the new vicar presaited by 
h^ne becomes entitled to the tithes included in tbe ea^ 
dowmcnt. 

No (y) tithes belong de jure by original right to the 
ynemr, but only derivatively under an endowment, or by 
tirtue of a prescription^ wluc^ supposes an endowment^ 
one of which titles must be established in proof. It is (z) 
laid down that the original endowment cannot be prescribe4 
against by the parson. And there is a (a) case transmitted 
to us by several reporters^ where the vicar being entitled to 
small tithes generally^ a customary payment to tbe (b) im^ 
pnq>iiator in lieu of the tithe of bops^ being a species of 
$mall tithes^ was not alhnved to operate in defeasance of 
the vicarial claim. But this seems contradicted by (o) 

(v) Edgar v. Sorel, Cro. Gar. (y) Pal. 426. Str.87. Td. 86. 

109. Gwill. 4S5. Gwill. fM. Grene v. Anvten. 

(w) 1 Vin. Isot. seo, ko. (») Gibs. Cod. 720. oites Pring® 

. <ir) 1 Cro- S7S. GwUl. 221. v. Child. 

Robinson o. Bedel. Where it is (a) Gwill. 522. Risden v. Crouch, 
said, the not presenting is the de- (6) 2 Kel. 612. 
fiiolt of the parson himself. It is (c> 1 Mod. 216. Arg. in Ben- 
true, that the impropriator is nett v. Read. Gwill. 1276. Ufid^ 
the regular and original patron, 1335. Ellis v. Saul, from 1 Anstr. 
1 'Vin.Iect.317;buttheimpropria- 332. And Yice Ters^ payment of 
tion and advowson may subsequent- the modus to the yicar iff a good 
ly get into distinct hands by a sepa- exemption against the impropriator, 
rate conveyance of one or both of Bunb. 180. Gwill. 653. Wood- 
them* . Gwillr 112&. Detie v* nooth o. liord Cdbham. 
Ih Brownlow* 
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other and more rec»t autborities ; aeeordii^ tQ lAkh 
a BMxitt9 or customaiy paymefit to the rector is a good faaf 
to Ae vicar. For all ti(3ies, great and smaU^ bdanged oid^ 
ginally to the rector^ who> though (d) not a necessary party 
to appropriations made when the church is full to taka 
(dace upon avoidance^ has yet been considered aigmnen-* 
tetively^ and in the abstract^ as the endowerof the vicarage, 
that being derired out of the entire rectory ; and the vlcasago^ 
tberefore^ has been supposed more recent than t)ie cua* 
tomary payment, which is always taken, to be cf imone-* 
monal antiquity ; consequently^ as to the smaU tithes in 
particular covered by the modus, the rector at the tiiM 
of the endowment had not them in specie to bestow : be? 
sides, that the parishioners have an interest and claim to 
establish the custom of the nodus. On the other hand, 
where, (e) a by impropriate daimed tithe of hay under a 
grant, which expressly mentioned it in the third year of 
Janes the First; but several instances were dhewn of too* 
duses or customary payment made to the vicar by parish-* 
kmers, who had no tithable ground but meadow : this 
tithe was presumed to belong to the vicar^ and to be 
covered by such immemorial payments^ not having been 
received by any impropriator for one hundred and twenty 
years, which had elapsed since the grant 

And ferther in fisivour of vicars (/)^ prescription may 
either supply the loss^ and stand in the place of the origi- 
nal endowment where none appears ; or^ where such instru- 
ment is produced^ may operate in addition to what is 
therein expressed. Thus, in (g-) case no endowment is forth- 

(d) Grendon v. Bishop of lin* (/} Gibs. cod. 7W. 

coin, Gwill. 145. Fox r. Adye, (g) Gwill. 123%. Jackson «• 

Gwill. tm. 4 P. Wms. 520. Walker, ibid. 1248. ftiyne a. Pow. 

(e) Banb. 262. Gwill. 675. Stons lott, iML 471, 2. 
9. Hideout, et infr. 164. 
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coming; bat the vicar hath beien used to receive such smaU 
{^553 tithes as have in fact arisen, it shall be presumed^ 
that he toas endowed of all small tithes arising and to 
arise ; and this presumption will entitle him to the tithe of 
new tithable matters of modem introduction^ as virtually 
comprised within the endowment. On the other hand^ 
where (h} an instrument of endowment is produced; and 
where the vicar has used from time immemorial^ or for a 
long.space^ to take particular tithes^ he shall not be con- 
cluded by their not being expressed in such instrument; 
but it shaU be intended^ that the tithes so constantly re- 
ceived were added to the vicarage by some (i) ancient and 
lawful^ or voluntary (k) augmentation. 

YIThere an endowment is expressed in words of ambi- 
uous signification^ usage must fix the construction (Zy. 
Thus, the word " garba'* (which (m) has been variously un- 
derstood, but properly means grain^ or fruits of the earth 
bound up in sheaves), has (n) been determined to com* 
prehend the tithe of hay or otherwise, and in favour 
of, or against the vicar, according as the custom has dif- 
ferently prevailed. So (0) also the words '' altaragium, 
et minutae de(Am(e,*' (the former of which is very frequent 
in endowments) may, by reason of, and in conformity to 
ancient and established usage, give a right to tithe wood 
io the vicar, though this dejure is a species of great tithes. 



(h) Hard. 328^ GwiU. 514. 
Twiss V. Brazenose CoU. 

(0 Seel Vin.lect. 318. 

(k) Perhaps not unfrequently ; 
the same Ticarage repeatedly so 
augmented, in Devie v. Lord Brown- 
low, GwUl. 1128. 

(0 Broadley v. Bff cklebank^ 
GwiU. 1169. 



(m) G will. 889, 3, 4, 8. 11 57. 

(fi) Parsdale v. Smith, Cro* 
Eliz. 633. GwiU. 207. GwiU. 
1244. Oglander v. Lord Pomfret. 

(o) Degge, p. ii. c. 1. 2 Bui. 27. 
Gwill. 1573.' Reynolds v. Greene* 
See also Franklyn v* The Mastec 
Sc Brethren of St* Cross. Bunb. 78. 
Gwill. 629. 
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Endowment^ (p) or prescription which presupposes 6ne; 
is^ as we have before seen^ necessary to entitle the vicar to 
any species of tithes. But it hath been judicially (9) de- 
clared, that when the vicar produces an endowment, [563 
then the situation of the parties is reversed, the prima 
facie title to the extent of the endowment is in favour of 
the vicar; and if the rector would claim any of the articles' 
comprehended within the (erms of it, the ontis probandi 
is thrown upon him. In such case it is incumbent on the 
rector to give such clear and cogent evidence of a usage in 
the parish in his favour, with respect to the articles he 
would insist upon, as shall narrow the terms of the endow- 
ment, and induce a presumption that the parties interested in 
the tithes had come to some new agreement ; that some dif- 
ferent arrangement had been made with respect to the 
distribution of the tithes between the date of instrument 
(r), and the disabling statute of Queen Elizabeth. An in- 
stance of such attempt being made on the part of a rector 
occurred, where (s) competent proof having been exhibited 
of an endowment of the small tithes generally, accom- 
panied by some slight and imperfect tesrtimony of actual 
payment of them ; on the other side there was produced 
written evidence of the vicar's being entitled only to a 
house, a close, and a small annual pension, which precise 
sum, indeed, it did not appear he had ever submitted to 
receive; the court referred it to the decision of a jury, 
whether the vicar was entitled to all small tithes. This 
case, and (t) another a few years preceding it, iappear to 
confirm the position that an endowment is not conclusive 

(p) GWai. 1528. Awdry V. (r) 2 Bl. Comm. 320, 1. 

Smallcombe. See Ekins v. Donner,^ (s) GwUL 1258. Carr v. Hea* 

3 Atk. 534. GwUL 800. and Bas- tons. 

kerTille v. Clarke, GwUl. 1567. (/) GwUl. 1168. Fynes v. Or- 

(9)Awdrjo.SmaUcombe,Gwin. dbyno. 

1628. ' ' ' • ■.•■"' 
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^i4ett«e of % vicfir'a Hghto^ b^t tbfti a variittiaii may law- 
fi^ Ve miide in it l^y aew ngreeytenta confirmed by 
ufifige. )n (t^) anothe? c^^, ux iaaue hftving beei» directed 
to fiscei tajii» whetbetr a specified parcel of tends luaaily paid 
tithes to th^ vicHur ^ A. or to the rector of B. (who was 
{$73 ViOt aparty to tlie suiit), the jury fwAd it had paid tithe 
It9 neither^ but^y within tjbepiurifib of A. ; thecoart resolved^ 
th%t the vioei* being eiadowed of all small titihes within the 
p^riab^ thoogh {v) they have never been paid^ has the same 
rigbt to all within his endowment withoat usage^ unless 
f flage to the contrary he shewn, as the rectcor has of coinmoii 
rights and decreed lor the ficar accordingly. Indeed^ the 
fovrt has peremptoirily decided upon the ceostructioii of an 
endowment without any intervention of a jury, namely, {vo^ 
where a vicarage was endowed with the third pc^rt of the 
tHhes of a manor, it was resolved, that the vicar should 
hf^ve tithes as wdB of the freeholds, as of the demesnes and 
eopyholds. But (as may frequently he the case) where 
{^) intricate questions arise between an impropriator and 
vicar concerning the effect of endowments^ and grants of 
^ngnientation, or concerning boundaries, and local situa«» 
ti99, natters involved in the mists of antiquity^ and pb^ 
9cured by the changes of time effectuated by drainages, 
inclosnres, or the like, the court has usually remitted tiie 
solution of these difficulties in die shape of properly 
fnMP^ed isaues to the investigation of a jury, on some 
eQC%sions ajded by a formal ^£010 of die premises; without 
whic^ af!|>roved mode of examination in controversies of 
dvii Hfiture, the vicaj's right, at least unlens very dear 

(fi) Bunb. 87. Gwill. 027. Fox (aj) Qw\\\. ii«». Jkm^v. I^rd 

», Ruttjr. .Brovfll^w, Cftrte v^ BS^U^ QwUl» 

(p) GwiU. 1168. Fjnes v, Pjr<v 797. WUliwfts».WHliaWi Gwill^ 

dc^^niu 1 1S4. ^e g^jf f y p. (»lioK> Gwill, 

\w) Ow.58. 1 Cro. 462. GviUn ^^^* ^^ Q<iriMI?s ^ IMcQ«>d9 

1568. Higham v. Best. GwUl. 1462. And see infr. ^gi^ 

I 
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attd Mrtii&etoipyy Augiit ii«t t» be ftited iipoa \q a tourt 
of ^uHy. 

II has befen (^) determiM4, vid. mfr. 168, that if a Vitar 
k end^vred genemHy of pwl of 4he glebe of tlie pantmi^^ 
be abatt not p2tf liihet to the panm^ qma 4emm» ecde* 
MB vceiesia teddere ttora ifeief. Tht (is;) gprent tidhee of 
sadi ^kbe bdong to the Tiear^ alfihough ndt on^ £%] 
tilkd to any other great Utbea wkkin the parinb^ and to 
the Tioar ibr the time bekig ; iHaenmch^ tbat tf a vicar m 
cireunManced demises kis pertion ttf gkbe,wkkhi§ a&am 
wUh covYty tiflil thendieSythe nekt vkar shM hate tise titim 
eflhe earn, and not the ktipropriator : (iupr. 23, M. infe. 
68, €%. no.) OR Ibe other hand, if tin (a) eadownieat is 
special, noRieij, that the Troar ftikall have so *iiicfa of the 
glebe, paying tithes thereof to die parton, sadi atipuk'- 
tion must prevail ; and constant payment of tithes to tfafe 
parson by the ticar will be evidence to a jnry, that this 
was in &ct the condition of the eddowtnent, in case the 
original instrnment thereof is not to be found. Under {b) 
in endowment of small tithes generally, a viear is not en<- 
titled to the small tithes of the parson's glebe, but if the 
endowment includes the small tithes of such glebe by 
express nomination, the parson himself shtdl pay them to 
thfe Vicar. TTius in the case of a mill recently erected on 
the glebe, it was held, that tithes were payable for it by 
the parson to the vicar (c). If there be no vicarage en- 
dewed, the impropriator of the small tithes is bound to 
maintain a priest, and on information by the Attorney 
iGr^kieral for that purpose, the king may assign to t\A 

{y) Gwill. 470. Walrick v. ton. 

Cropton. Ibid. bf!. Sanders v. (h) CrO. Miz. 578. GwAl. 107. 

ftjrall. Bllncoe v. Barksdale. 

(z) Ibid. (c) Anon. Gwill. iSd. See also 

(a) Gwill. 470. Walrick V. Crop* ^treatton 9. Dowiies, GwHl. 538. 
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curate a proportion of the snmll tithes ; but it is otherwise 
if the vicar be endowed to hoij^ever small an extent (d). 



There are in some parts what are called (e) parochial 
chapelries or perpettuzl curacies, of a nature distinct from 
mere chapels of ease^ attributed in general to a presumed 
union of parishes^ whence one has subsequently been con* 
isidered as the consolidated parish churchy and the presenta- 
tion to it has been cum eapeUd annexd. These words 
may^ indeed^ confer on such presentee^ when in full posses- 
sion^ the power of nomination to the curacy ; but they also 
import the foundation of a chapel having, substantive rights 
of its own. And the same may be farther evidenced by the 
accustomed solemnization of baptism and sepulture within 
the precincts ; or by establishing in proof a prescription ex- 
empting the dwellers within the chapelry from contributing 
[59] to the repairs of the supposed mother-church. Such 
perpetual curate^ except in being nominated instead of pre- 
sented^ instituted and inducted to his chapelry^ differs 
but little from a common vicar, and is (/) capable of 
holding tithes; hnt capable only, and must like a vicar 
.prove his claim. For here, the rule may be thought to 



- (d) Bonsey o. Le?, 1 Vern. ^47. 
Gwill. 534. 

(e) 2 Vez. 425. Attorney Ge- 
neral V. Brereton. See also Yate- 
man v. Cox, Gwill. 986. 

(/) Gwill. 1345. Tamberlain 9. 
Ilumphrejr. The stat.. 31 G. 2. 
c. 12. for the cultival^on of madder, 
directs the appointed pecuniary 
payment to be made to erery par- 
soQ, ricsLtf curate or imprppriator. 
In the case Bunb. 273. Gwill. 677. 
Price Vf Pratt, the plaintiff, though 
calling himself perpetual curate of 



an endowed chapel, seems in truth 
to ha?e been much in the situation 
of an ordinary curate ; the supposed 
endowment being recent, instru- 
ments from the late and present ti- 
car, to sue for dthes within the 
chapelry in such vicar's and his own 
name, and the appointment, tbongk 
nominally for life, being revocable 
In its nature, he was therefore ad- 
judged not to have such a permanent 
interest as to enable him to maintaiA^ 
the suit. 
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have peculiar fprce^ that^ without due proof to the con- 
trary^ the rector is entitled to all the tithes gpreat and small 
within the parish. 

Sometimes the controversy between a rector and vicar 
is confined to the simple question^ whether the tithes in 
dispute are great or small. 

I have already given a general description of small 
tithes^ and have observed^ that seeds^ while remaining in 
that state^ are so classed^ though the produce from them, 
when come to maturity^ may form a species of great 
tithes ; thus clover seed (g) is of the former^ and clover 
hay of the latter denomination. The following produc- 
tions (some of them after much controversy) have been 
judicially ranked among small tithes^ and when a vicar is 
endowed with small tithes generally^ by such endowment 
belong to him. 1. All (h) manner of garden herbs^ roots^ 
and fruit ; 2. The valuable article of hops (i) ; 3. Pota- 
toes^ {k) though sown in large quantities, which, as [6O3 
we have before seen, does not alter the nature of the tithe ; 
4. Turnips (/), as it seems by the like analogy ; 5. Saffron 
(m), though sown in a field which before produced corn^ 
and then yielded tithe to the parson: And e conver$o, 
where a vicar is entitled to the tithe of h^y, if a meadow 
is changed into arable, the rector shall have the tithe ; 
6. Cole seed (n) reaped from several acres ; 7. Teazels 

(g) Wallis V. PaiD, Com. Smith r. Wyatt. 

Rep. 633. Gwill. 749. Jeremy v. (/) 3 Burn, eccl. 1. 438. Gwiil. 

Strangeways, Gwill. 1173. 944. Beaumont o. Shilcot| bill by 

(h) Degge, p. ii. c. 1. Ticar. 

(0 Hut. 78. cont. but see Gwill. (m) Bedingfield v. Feak^ Cro* 

52%. Risden v. Crouch ; ibid. 1539. Eliz. 467. Gwill. 166. 

1557. in Knight v. Halsey, Com. (it) GwiU, 533. Fish v. Win* 

. R. 688. berley. 

(k) 3 Atk. 364. GwUl. 777. 



00 Letrn af Htkes. Chap. III. 

(o) (a plant Med by elothiers), tfaoogh from their first in- 
tmAttCtiofi into the parish^ the tithe thereof had unin-* 
terruptedly been paid to the impropriator ; and lastly (p) 
woad^ like most of the preceding^ an article of consider- 
aUe tttlie^ and expenfliTe culture. On the other hand^ 
tarts (q) cut gteen^ or harvested^ and made into dry and 
winter fodder^ have been adjudged as great tithes to be- 
long to the impropriator^ or his lessee^ because as it seems 
fbey are of the nature of hay. As to peas and beans^ in 
a die which a (r) vicar was by ctist&m entitled to tithes 
of thoDe artfcleB planted and managed in a gardenlike 
matiAer^ or to a composition in lieu of such tithes^ his 
fight WM allowed to prevail. But this determination rests 
ufpon the ground rf prescriptive usage : Without (s) a 
ipedal endowment^ or prescription regularly and properly 
proved, tithes of peas and beans, however, or wherever 
cultivated, are great tithes, and belong to the rector or 
if»p)^dpmtor, and they may be included under the term 
dednue garbqrum ; it being supposed that they were ac- 
f6!3 tual!y garbed, or bound in sheaves when the word 
•^ gufhiC* was introduced into the canon law ; since which 
time barley, oats, and peas have not been garbed ; al- 
though Wheat continues to be so, because the straw is of 
Vilae, and it is of importance to preserve it unbroken. 

In corroboration of the true distinction depending on 
tiie nature, and not the quantity, or the locality of the 

(o) Gwill. 564., 5. n. Hunt. v. tithes of haj, but entered into no 

CodriHgton. proof, ibid. n. Hodgson v. Smith. 

ip) Degge, p. ii. c. 1. Gwill. (r) 2 Br. P. C. 31. Gwill. 615. 

428. Norton v. Clarke, 3 Cro. 28. Austin v. Nicholas. 
filutt. 77. Udall V. TIndall. See (#) Gumlej v. Bort, BwiIk 1^60. 

Andrews v. Lane, GwiU. 473. Stephens v. Martin, tbero oMu 

(9) Gwill. 742-3. Steers o. &as. Gwill. 549.656. Sims v. BiAaet% 

tier, where indeed the ricar claimed 6will« 674t 
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things tithable. Lord Hardwicke C. in a case before him 
(0 declared^ that if this sort of roots^ namely^ potatoes, 
shottld be called small tithes when planted in gardens, and 
great when planted in fields^ it would introduce the ut- 
most confusion, and must vary in every year in every 
parish. Therefore, wheat (u), or corn sown in a garden 
or orchard, does not lose its genuine and intrinsic quality, 
but continues a species of great tithes bielonging to the 
rector, and not to the vicar. 



(/) i Aik. 36ii. See Norton v. 
Clarke, Gwill. 42S. & supra 50. 



(ti) Mo. 909. 



(•6d) 



<«APTBRIV. 

^Ainffs tithahle of common right, and the manner of tithing 

them respectively. 

IT must (fl) not Ije infprred from the tenns of ihc defi- 
nition in the beginning of ^be Second Chapter^ that 
*^ tithes are the tenth part of the increase yearly arising 
*' from the profits of lands, &c/' that this necessity of 
annual renewal is strictly and universally true of all species 
even of predial tithes. To mixt and personal tithes that 
part of the description does not at all apply. Indeed, 
if land hath once borne this annual burden, the principle 
is^ that it ought not to be again charged in the course of 
the same year. Thus it has been held, that tithes are not 
due for turnips sown upon land as an after-crop where 
corn hath been the same year cut, and tithes paid for the 
same (6). But lands sown with clover (c), which hath a 
more frequent increase than once a year, ought, it seems, 
to pay tithe as often as the product is renewed. So tithe 

* 

has been decreed to be paid for a second crop of turnips 
(d), though it was insisted they were sown for meliorating 
the soil against the next year's crop. On the other hand, 
it (e) was very early considered as no objection against the 

(a) ^ Vin. lect 97. 10. Gwill. 612. 

(*) Wright V. EldertoD, Gwill. (e) Gwill..9. A. D. 1814^ 7 R. 2. 

607. Because it is an ordinary stated 

(c) 3 Burn eccl. 1. 377. Gwill- renewal like the case of saffrwi^ 

584. Witherington o. Harris. Gwift. 838. in Walton o. Tryon ; 

(cO Gwill. 606. Hall 9. Fitz. but as to the entry, 7 R. 3. see its 

See also Benson o. Watkins, Bunb. aathenticityquestioned^ ibid. 831 . 2. 
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tithable capacity of sylva ctedua, or wood used to be cut, 
or lopped, that it was not renewed annually. In like 
manner^ saffron (/) is tithable, though generally gathered 
but once in three years. 

Of.(g) common right tithes o( ajtetmatk, ot [63] 
^n aftercrop of grass mown from land before mown in 
the same year, where there is no prescription or custom 
against, or in discharge* of the claim, ought to be set 
fprlh and paid (infr. 199). For otherwise there would be 
left open a dangerous opportunity of defrauding the rector. 
But the (A) occupier of land is not bound to make into 
hay the tithe of the grass, which he cuts. And, therefore, 
a (i) prescription that the occupiers of meadow grnund 
within the parish have used to make the first vesture into 
hay, and pay the tenth cock in satisfaction of the tithe of 
such first vesture, and also of the aftermath, has been ad- 
judged a good and legal prescription, and discharge of 
the tithe of the aftermath. So a man (k) prescribed, 
where the grass grew in wet places, that in consideration 
of his carrying it out of such watery ground and to an^ 
other drier spot, to make it into hay, he was to be dis- 
charged from the tithes of the aftermath, and this pre-* 
ficription was also allowed to prevail. In another (/) case,, 
where^ in order to stay, a suit in the spiritual court for the 
tithe pf the latter-math of clover-grass, a custom waa 
suggested, that every person having any meadow, or 

</) Wood, inst- 1. Engl. 172.ed. . <i) Jdo. 910. 1 Cro. 660. QwWU 

1763. 473. Johnson v. Awbrey, Boh. 55, 

ig) l^R. A. 640. GwiU. 531. 5G. ed. 1700. 1 R. A. 648. 

Margetttv* Butcher, see 8 Vin.abr, (k) Gwill. 477. in Andrews «• 

$74.. Wood inst. 165. 3 Burn eccl^ J^ne. 

1-416. . .. (/) Lut. mri. G^ill. 671. DuDr 

- (A) 1 B. A. 664«3,P. Wms. 699. mnt v. Booty. See also Wood vl 

8. in Fox f, Ayde. Harritoto, Gwill. 970. 
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to be charged. In the same manner, if a (w) parishioner 
severs his grass, and makes it into recks or cocks, and then 
sells it, no suit can be maintained against the vendee for ' 
the tithes. 



After the preceding remarks in regard to predial tithes 
becoming due once a year, with the specified exceptions 
to that rule, and as to the respective situations of vendor 
or vendee touching the ab6ve matter, (considerations 
which seemed, not wholly inapposite in this place), I pro- ' 
ceed to the general subject of this chapter, namely, thingi 
tithable of common right. The principal of these are : 

[G6'] I. Corn and Grain. These, and other predial 
tithes are by statute 2^nd 3 Ed. VI. c. 13, required to be 
truly aud justly without (x) fraud or guile divided, set 
out, yielded, and paid: and no person is allowed to take 
or carry away the same before he hath justly divided or set 
forth for the tithe the tenth part thereof, or otherwise 
agreed for the same with the parson, vicir, or other owner 
or farmer of the same tithes, under the pain of forfeiture of : 
treble the value of the tithes so taken away : and wheor' 
soever the said predial tithes shall be due, and at the 
tithing time thereof, it shall he lawful to every party to 
whom any of the said tithes ought to be paid, or his de- 
puty or servant, to view and see their said tithes to be 
justly and truly set forth, and severed from the pine parts, - 
and the same quietly and undisturbedly to take, and caDiTy 
away. Here it may be first observed, that a custom or 
prescription of tithing without the parson's view of tfee 
proceeding, or of the nine parts from which the teath is 
severed, is void : as Vvas {y\ determined in respect to fleeces ' 

(©) 2 Rol. R. 78. Carmen's c^se, Wilson o. Bishop of Qarlisle. See 
(ar) Vid« infra^'^SS^ • PembertoD ©. Beckwith,Gwill. 60a • 

(j/) Hob. 107. Gwill. 279; . * <, -.^ ^" ' -^ .' T: 
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of' wool/ a "species'of milt tithes ; it being; inlisted to be 
ag^mrt cotnmoh reason^ thtit any man 'should judge or di* 
vide for himself, and then take choice of his own division : 
for the truth of the tenth depends upon thb 'jiroportion It 

hddi » with the* nine parts, - and therefor*, for* the parish* 

• 

ion^r who is in the nature of an adversary' to the patson. ' 
inith1& C5ase, to setx)ut a part for the tenth, which' he only • 
afBmis to be just, is to give him merely power to tithe as ' 
he thihks proper, and the^rescriptioti were as reasonable 
as to say plainly that he might set out 'what tithe he" 
pleases/ In regard to tithes denominated prediaf, of'' 
which X am now speaking, the reasoning as welt as the ' 
Tv6fd8 of the statute, pleads more strongly agar st the ' 
vattdity of such a custom or prescription as I faaVe just ' 
mentioned. But on the other hand, there is («) by [67]  
the general law no necessity for ' giving notice of the 
setting out of tithes, as hath been repeatedly decided^ 
though alleged to be otherwise by the law eccl(2sia.stical. 
In: the last of these adjudged cases it was argued at the. 
bar, that as to the view the statute was introductoi^ of a 
new law; which tends to shew, that at the setting out Of 
other ' than predial tithes, the parson has still no authority 
to be present ; but I cannot think that the common law 
excludes him from inspecting a transaction in which he is 
80 immediately interested, when he happens to be ac- 
quainted with the time of its taking place, and chooses to 
attend.. Indeed we have just seen; that even ^ special cuSf* . 
tond to such effect is void ; and though notice of a parish- 
ioner's intended time of setting out the predial tithes is not 
necessary generally, it (a) may be specially requisite by 

(«) Noy. 19« Spencer's case, 1 cited .in some of these booii does 

R. A. 643. Chase v. Ware, 3 Vent, not support this point. 

4S. Anon. Com. R. 22. Gwill. (a) Burr. 1891.GwilL928.Bat. 

1579. Gale v. Ewer. But Sty. 342; ter v. Heathby. 
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virtue of a local custom for that purpose^ such custom 
having been adjudged good and binding, and (as tbe chief 
justice thought) so intrinsically proper^ that very slight 
evidence would be sufficient to prove it. Where (6) such 
custom prevails, an hour's notice is insufficient. The rector 
has other functions to attend to, which may detain him at 
the opposite extremity of the parish. The notice should 
be such as to give him time to inspect the setting out of 
the tithes, and to see that he is not defrauded of his dues. 
The custom relied on must, however, be positively alleged. 
For (c) where the lessee of an impropriator brought his 
bill for tithes of wheat, add other grain, and stated, that by 
the custom in that parish, the occupiers pught to give no* 
tice to the person entitled to the tithes of setting forth the 
[68] same, or there mas same other custom of the like 
nature, and that the defendant had not given notice, and 
prayed an account, two objections were raised : First, the 
unreasonablenessof the custom was insisted on, for the per* 
son entitled might live a hundred miles out of the parish ;. 
but to this it was answered, that notice to the servant 
would be good in that case : Secondly, it was objected, that 
the custom was alleged too uncertainly ; to which it was 
answered, that the suit was not to establish a custom when 
greater certaint} is required, because it is to be the founda- 
tion of an issue, which is generally directed before a court 
of equity establishes a custom ; but here the custom is only 
brought forward as an inducement, or introductory title, 
to the demand of an account. But the whole court held 
this want of certainty to be a &tal objection to the custom 
as alleged, which being the foundation of the plaintiff's de- 
mand^ they could Aot decree an account without first estab- 
lishing the custom^ and the bill was dismissed lyith cQstfi, 

(5) 3 Anstr. 640. Gwill. 1438. (c) Banb. 333. GwUL 739. 
T«aDaat 9. Stabbing. Beaver 9. Spratlej. 
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It has been (({) determihed to be no excuse for not 
setting out tithes of eorn^ that the late occupier's interest 
in the land was expired lat the time of his carrying the corn 
away. For although his interest m the land were expired/ 
he remained owner of the corn ; and if corn be cut do^vh, 
and a stranger (e) take it away, before severance of the 
teiith part from the nine parts, yet an action on the sta- 
tute will lie against him. And (/) if a parson or impro* 
priator of a rectory sows land in his occupation, and sells 
the corn standing, the vendee, if he has not special words 
of discharge, must set out and pay tithes of such corn to 
his own vendor ; and the carrying away of such corn [69] 
without setting out the tithes of it, is an offence within 
this statute. . But the (g) parson cannot justify his com- 
ing to set out tithes without the consent of the owner. 

This setting oat of the tithes is indispensable. On no 
pretence is the corn to be removed from the field where it 
grew, till that is duly performed. For (h) where a de- 
fendant by his answer alleged, that after cutting his com, 
the fences being bad, he removed the whole crop into the 
adjoining field for greater security, and then (after notice 
given in church), he tithed it, and ho one coming to receive 
th6 tithe, he t03K care of it for fcur or five days, after 
which such tithe perished on the ground; and farther in- 
sisted, that such removal was not done with any fraudulent 
design, still the court on the hearing was of opinion, that 
the removal was unlawful, and decreed him to account. 
This decision, I presume, was founded upon the danger in 

(d) 2 Cro.\324. 1 Browol. 123. Merryweather. 

Gwill. 238. Kipping v, Swayn. (/) 2 Cro. 361. Gwill. 276. 

Supra, 23, 24. 57, 58. infra, 261. Moyle v. Ewer. 

(e) The trespasser to be saed, (g) 1 Freem. 335. Gwtll. 562.. 
Brownl. ibid, marg; and per Ley* Ancm. 

C. J. 2 Rol. R. 440. in Gwyn. v. (A) GwUL 796. Tbomas v. Reeftr. 
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any instance of coui^tqmQ^^ing <»uch m> prs^ctic^ and the ne- 
cessity of; adhering to a settled principle ^on $o important 
ai^ ocf^sion. The £an)e principlp<seetns to.have govern^ 
the 4]etQrn)ination in a jpoiqre .recent (z) case. A 'bill was 
fil^d for tiU^ea ;of wbeitt^ which bad been left standing Yery 
lofig. from the wetness of the season. The farmer, gave 
nojtice ^o^thepa,rsonj that, he ^ was going »to cut and. carry 
what. he could while thp weather was fair. The latter at- 
tende(^^ and ,the defendant . proceeded to fill a cart-load^ 
throwing nine sheaves into the cart^ and laying aside; the 
tepth sheaf for the tithes^ whicb the plaintiff refused to 
ta|ce^ unless he saw the whole tithes regularly set out before 
any part should he carried away : He did not object to the 
size of the sheaves allotted him, and they were sworn to be 
[703 equal to the others. It was urged, that here the omission 
of the usual form was justified by the emergency, and that 
th^ .^farmer need, not adopt an unprofitable mode of 
husbandry for the purposes of tithing* But the court held, 
that ^he conduct of the farmer in not setting out the tithes, 
was x^ot strictly cor^rect, and could not be supported, and 
thatanaccpuntof them was unavoidably* to be decreed, but 
they ^e^reed it without costs> thinking the plaintiff's Qase 
unfavourable. Neither, as it seems (k), can this practice 
of throwing, nine sheaves into the farmer's Cart, leaving the 
tenth for the parson without previously setting out, and 
exposingrtp view the whole number in the field where the 
copu grew, be j.u8tified even by alleging, and proving that 
such mode of tithing is conformable to the local customof the 
parish. In another (/) case the customary mode of tithing' 
stated in the answer, differed not materially^ if at all, from 
the (m) commonlaw mode(as it wascalled)of tithing wheat 

(0 3 Anstr. 682. (JwiU. .1441; (0 3 A^tr. 640. .iSwill. 143»t 
Franklyp v. Gooch* Tenf^nl v* Stubbing. 

(k) BuBb. 186. Gwill. 65a^ ; (myilAi, iMO^ . 
BoQgbtoa P« Wr^t^ 
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by sheaves, and was allowed to be good where that practice^ 
has obtained. But the custom as proved appeared to be, 
to make up the sheaves into shocks or threaves^ inthesizeof 
which uniformity was not regarded, and that the tithes were 
never set out till each tenth sheaf came to the fork, and 
was thrown aside for the rector, he having no other election, 
or opportunity of judging of the fairness* of his tithes, ex- 
cept by rejecting the tenth sheaf when about to be thrown 
aside for him, and taking the eleventh. It was insisted 
that this mode was illegal, it being essential that the parson 
should hav^an opportunity of seeing the tithes separated 
from the other nine parts, so as to compare the one with 
the other. Whether they are set out in shocks or sheaves, 
if the tithes are regularly set apart, he can see whether he 
has his proper proportion in number and dimensions. [71] 
But in the present instance where the tithes are to be ta- 
ken in the sheaves, and all the ten parts are put by the 
farmer into unequal shocks, the rector can neither com- 
pare the size of his sheaves with the others, nor can he 
calculate the number to which he will be entitled. Con- 
formably to this reasoning, the court pronounced its judg- 
ment that the custom proved of the farmer's putting the 

sheaves into shocks, of uncertain and unequal magnitude, 

• • • 

was highly prejudicial to the tithe owner, unreasonable, 
and therefore void ; as it deprived such tithe-owner of an 
advantage, which the law always gives him of having the 
tithes so set out, that he may compare them with the other 
parts. 

Moreover, the • (w) setting out of tithes, though origi- 
nally unexceptionable, may be construed a fraudulent seve- 
rance by reason of the subsequent conduct of the occupier 

(n). Per Holt C. J. Gale v. 1570. Heale v. Spr^tf, 2 Inst>. 
Ewer, i Coin. Rep. 22. GwUl. 649. GwUl. 1571. 
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of the land ; as if after taking away his nine parts, he turns 
his cattle into the ground, which destroy and consume the 
tithe ; this seems within the coercion of the statute, if the 
peirson entitled tp the tithe is not allowed a reasonable 
space of time for carrying it away. Indeed (a) after tithes 
arc set out, the tithe-owner hath a liberty for a time con- 
venient to come and carry them away, atid this conveni- 
ency of time is triable by a jury. If he (p) negiects so 
to do beyond a reasonable time, the occupier of the land' 
where the tithes are left may at hjs election, either distrain 
the tithes as damage feasant, that is,, interrupting the 
beneficial uses of pasturage and agriculture; pr he may 
seek redress by action. But (9), though the tithe-owner 
has notice of the tithes being set out, and still neglects bcr 
[72] ybnd a reasonable time to remove them, yet the oc^ 
cupifer of the land cannot j ustify the turning in of his cat- 
tle whe]re the tithes are, to depasture there, in the usual 
course of husbandry, by which means the corn and grain 
set out for tithes are eaten, or damaged. This is amatter 
of universal concern. The property -in the tithe after it is 
set out is completely vested in the rector, or other propric- ' 
tor, who must have a remedy for the destruction of sach 
his property. As to the injury and inconvenience sus- 
tained by the farmer by the tithes being vi^rPngfuUy left in- 
cumbering his ground, he must avail himself of on6 or 
other of the (r) legal remedies before-mentioned. On this 
point there have been repeated adjudications, in the last of 
which it was observed, that precedents inculcating the 
principle that a party should apply to the law rather than 

(o) Per Jones J. 10 Monnifordp. bro«ght against the parsOB (or not 

Sldley, 3 Bulst. 336. Gwill. 4^6. taking away his tithes, is an action 

( p) 8 Term R. 72. Gwill. 1608. uppj^the case, and not trespass viet 

Williams 0. Ladner. , . urmM, because it is but a n.on*fea« 

(9) Ibid. saoce, lLd«.Raym. 188. Shapee 

(r) The form ef tction to be 9. Mugford. 
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take the law into his own hands^ ought to be adhered to in 
courts of justice. 

The mode of tithing wheat by the tenth sheaf hath been . 
already referred to, as prescribed by the common law. 
This is alleged to be the regular {s) legal course ; and that 
if it be by the tenth dtick, stook^ or shocks it is by cus- 
torn ({). It was formerly thought that the (u) custom of 
the place might still farther influence the manner of tithing 
it^ as if the {v) custom had been to measure out the tenth 
part of the com growing on the lands^ it has been urged 
to be a -gotfd custom ; but this seems contradicted by more 
recent authority (u?). Of {x) common right, however, 
the owner of the com ought to cut down and prepare 
the same, and to ' make it into sheaves, cocks, or [733 
chocks ; but the tithes being set forth, the farmer is not 
bound to watch, or , look after them till the parson carries 
themaway. If a {y) man prescribe to pay certain sheaves 
of corn for all tithes of corn it is not a good prescript 
tion, for he ought to make it into sheaves, and part 
of his duty in kind cannot be a satisfaction of the re- 
sidue. 

But if, according to. the usage, the parishioner is to as- 
tVLme any additioiial trouble beyond the general line of his 
duty, it may possibly be otherwise. As (sr) where the 
parishioners were at the charge, besides binding the corn 
into sheaves, of making them into shocks, and then setting 

is) Gwill. 961. 9€7. b Erskios (o) Gwill. U6l. Knightv. Hal- 

9» Ruffle, dif ers caies cited. tey. 

(0 Lanib iS. TattemU, Gwill. {x) Wats. c. zlix. fol. 436. 

77a* (y) iRol. R. 173. 

(u) Godolph. r^. can. S93. (s) Latch. 2i6. Aooa. GwUL^ 

D^e, p. U. c 3. 9607. in Erskino v. Ruflls* 

(v) DeggSi p. ii. c. 3» - 
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apart tlie tithes, and by virtue thereof^ claimed to |)e dis- 
charged of tithes for the odd sheaves, which would not 
make a shock or stack, the custom was adjudged g^ood a» 
"being founded on the va.lid consideration of the parishioii^ 
ers doing more than of common right they ought. The 
'principle (a) seems not unreasonable, and the doctrine i» 
adopted by Watson (6) and Bum (c). But it maybe 
'questioned, whether its authority is not over-ruled, or at 
^least shaken by the following more recent (d) deterniina- 
*tlbn. The defendants to a tithe bill insisted on an injnoe- 
'morial custom to set up their corn and graiii in slicks, 
/l)eing twelve sheaves placed in a row six against six ; or in 
^itiches, being ten sheaveb placed in a row five against five; 
and that if there happened upon the whole quantity of 
Scorti to be any stick or sticks, stich or stiches^ not amount- 
*ing to ten, no tithe was paid of such under that number : 
The court declared the custom void, and therefore ordered 
£7^3 the defendants to pay tithes of all wheat, barley, and 
other corn, particularly . for the tenth part of all the odd 
^sticks or stiches of wheat, barley^ or other corn, not 
amounting to the number of ten. The reasons on which 
the court proceeded do not appear, and we may observe 
some distinctions between the cases; for besides, that in 
the latter the custom is laid with some Uncertainty, it 
makes a very material difference to the tithe-owner, whe- 
ther the odd sticks or stiches, or the odd slieaves only, 
shall be exempt from being titbeid. But notwithstanding; 
what is stated of the farmer's not being bound to make 
.the wheat, into shocks for the parson's convenience of 
tithing them, I believe that in fact, according to the usual 
coun^ of husbandry, the setting up of the sheaves iiito 

(a) Recognized, Gwill. 967, 8. (b)C. xlix. fol. 436. 
Woodsh^r^r V. Hill, cited m Entine (c) 3 Eccl. 1. 408. 
9. Ruffle. (d) GwilL 565. TVeWm v. Bond* 



Chap. IV. Things ifthable bf Common Right, %c. 74 

shocks follows itn medial tely iifter the binding into' shea vfes, 
so ' as* that every shock in' the same field shall consist 
of an equal namber of Sheaves, and then' the (e) 'shocks 
are tithed, beginning' at either end aCcbrditig to ' the 
election of the tithe wvner, who is entitled to have se- 
parated for him the tenth part also of' the odd sheaves 
under ten. 

*Hereit'mayn6t be improper to mention, that it hath 
'been adjudged, that' by the general custom of the realfti 
-for the Takings Cf) of corn, no tithes shall be t)&id. Biit 
thisjsuppos'es no fraud to have been used, and the raking 
vto have been involuntarily left in the ordinary course of 
husbandry. 'If they are of gl«at value, and ivith an in- 
tention of defrauding'the parson tooreis feft 6t iscattered 
than might %irFly and reasonably hajipen, they ought to 
be titbed. 

It has 1)ifen ttft^fted by the (g) coiliet of Exchfequ er as [75] 
th« genreral and irfcfragabfe l&tv of tithing, that each aT- 
tide is to 'be tithed after Heveran'ce ^t that time, and &t 
that stage of the process at which the parson can best s^e 
and judge, wiiether he ha^ his feir tenth. We have be- 
fore obserrcd, that bicrlefy and oats are ho longer garbed. 



1 

(e) There ar« casei to shew, that 
* if -hi th« shocks, it istithaWe that 
my^ Ptr. Car. QmlX\. 15U. Mafr- 
<t^ o. IViiaa. 

(/) Mo. 278. Grent ». Hant, 
cited in Berd v. Adams, 1 Freeni. 
334. Qwill. 562. Anon. Gwill. 477. 
in Andrews t. iDane, 1 Cro. ^tO, 
CMll. 473. a. ITichoH's dase, cited 
in Johnson 9. Awbrey, 1 Cro. 475* 
CKrm. 180. Sheriiigton «. fleet- 



wood, 2 Inst. ts^. 1 R. A. 645. 
Jil. 11, 1^. account for it from the 
L^yitictl law. De^g^, p. it. c. b. 
In $o!n« of ^hese bookis what are 
tithable are called fresh rakings. 
See also Green v. Han, Cro. £liz. 
702. Gwill. 215. 

{g) 3 Anstr. bS4. Gwill. 1489. 
Coliye^ V, H6^e9. See Anon. 1 
Freem. 334. Gwill. 562. 
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or bound in sheaves except {h) by the custom of particu- 
lar places. A case (i) arose relative to this subject^ in 
which the defendant insisted among other matters^ L That 
it had always been the customary method for the farmers 
in the neighbourhood^ to begin and proceed to cut^ and get 
in their corn from time to time as was convenient for them^ 
and as the weather permitted^ and to set out the tithes 
of what corn they so cut without waiting till the whole crop 
in the field was cut down; and thai if. in a wet.and un- 
settled season, a whole field were to be cut down before 
lany part of the corn was to be tithed and carried, all the 
corn except in very small fields must almost always be 
spoiled. 2. The defendant stated that his tithes of barley 
and oats (called soft corn) were set out by the swarth ex- 
cept where measurement was found necessary from the ef- 
fect of the wind, or the shape of the grounds, and that 
the remaining swarths under the number of ten were also 
measured, and the tenth part apportioned for the rector's 
tithe ; that this was the custoniary method ; that cocking 
or shocking ^oft corn was never practised by the farmers 
within the parish, or the country about it, and that die 
fairest and most unexceptionable way of tithing such corn, 
was by setting out every tenth swarth. At the hearing of 
the cause, which lasted several days, the rector's counsel^ 
objected to the reading of any evidence taken relating to 
the custom of tithing in oth^r parishes, and the court al- 
lowed the objection. , And as to the first point, whether 
by the law of the land a whole field nmst be cut down be- 
fore any part of it can be tithed, they were of opinion, 
that there was no such invariable rule : it holds good as 
to land in a common field belonging to different parishion- 
ers ; the parishioner cannot cut half a land and tithe it, 
he must cut the whole land before he begins to tithe ; 

(A) Gwill. 967. (0 Gwill. 961. Erskine v. Ruffle. 
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but if the doctrine were to prevail in its utmost iatitude/ 
it ifi^ould be inconvenient and prejudicial to the clergy^ 
lay impropriators^ and parishioners. Where the field 
is sown with the same^ or with different sorts of corn or 
grain^ and it is ripe at different times ; or in case of 
catching weather, these are exceptions to the general 
rule. The particular quantity of tithe to be set out is va- 
riable according to the circumstances. In general, a rea- 
sonable quantity ought to be set out, so as to be worth 
the tithe-owner's sending for, enough at least for a load, 
where the size of the field will admit of it ; if it will riot, 
and the corn is equally dpe, the tithe of the whole field 
ought to be set out. As to the second point, the court 
was of opinion, that barley and oats ought of common 
right to be tithed in cocks, and that tithing them by the 
swarth ought not to be admitted contrary to the method of 
tithing settled by law. They therefore directed the de- 
fendant to account for the tithes of these articles as having 
been improperly set out, founding their judgment on this 
point, as appears by the report, chiefly on prior autho- 
rities. But the reason of the thing also had its weight. 
For it was (Ar) said by the Chief Baron on a later occa- 
sion, that the court held in the case above cited, that the 
barley must be collected into heaps, not by any similarity 
to the mode of tithing other corn or hay, but from the 
nature of the thing, that the swarth is not such a state of 
severance as enables the clergyman to see that he has just 
his tenth, and the article must therefore be put into [77] 
a proper state for that purpose before the tithe can be 
duly set out. 

As to peas and beans, in a late (I) case; in which various 

(k) Gwill. 1490. in CoUyer v. (I) Gwill. 1 504. Mantell v. 
Howes^ see infra^ 81. & in not. ibid. Paine. 

G 
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matters ^ert iiitroducf4> cmiylaiBt wm maile that the 
tithe of peas was set. out^ not in the €0€k as it was con- 
tended it ought to be^ but merely from the hook as it was 
expressed^ ifi little parcels almost in handfuls^ and so in- 
termixed^ that it was imposMhle fmr the parson to hu3band 
it^ or to carry it away. The court declared^ there was no 
definite mode of tithing this article to be found in the 
books. They must^ therefore^ resort to principle^ namely, 
that the tithe of it must be set out as soon as it comes into 
proper divisions or parcels^ so as to let the tenth be seen, 
and judged of, and husbanded. But thinking they had 
not sufficient evidence before them to decide how far it 
was in this case so separated from the other nine parts, 
as that it was practicable for the parson to take the 
just tenth, they directed an enquiry to ascertain the 
fact. 

Where a custom vros aUeged that the parson was to 
have every tenth land for the tithe of corn, beginning 
upon such land aa was next the Churchy and the occupiers 
of the land being aware what land would be the parson's, 
in order to defraud him, omitted to till, manure, or sow 
his land^ as they did their own, the court held this to be a 
fraud, remediable by an action at law (m). 

Having spoken of these principal articles of corn^ and 
grain, before I proceed to other tithable matters, I shall 
here observe^ that it is (n) not sufficient that the tithes have 
been set out unless the parson is duly permitted to enter 
and take them away ; otherwise it is a fraudulent setting 
out^ remediable by a suit upon the statute. The land-oc- 
cupier cannot therefore justify obstructing the tithe-owner 

(m) Stebbs v. Goodlock, Vooi^y (n) 1 BoL 10& Gwill. 1573. 
913. GwilL 15^ & infra, 352. Anon. 
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from passing along the usual way for this purpose^ though 
he might have come for the tithes another way. In a (o) 
suit for tithes about thirty years ago^ the subject (among 
others) was discussed. Lands in the several occupations of 
two of the defendants had been before cultivated as one farm^ 
and there was then a communication over part of [78] 
the grounds with a public highway^ which communication 
was obstructed by the present occupier of the spot ovei* 
which it lay. This would have been the nearest and most 
convenient road for the rector, the plaintiff, to carry off 
his tithe ; he accordingly prayed as against this defendant 
of the name of Stock, to have the way in question opened 
to carry off his tithes arising upon the lands of another 
defendant ; and he adduced some evidence to prove; that 
this line of road was in feet public highwaiy. The court 
expressed their opinion, that this was not a case in which 
a court of equity could interfere ; and clearly held, that if 
the road is a public one, the plaintiff's remedy is at law 
either by indictment, or in respect of special damage by 
action on the case. That the parson must undoubtedly 
have a right of way to carry off his tithes from the place on 
which they ^rise, and the occupier must open a passage 
for him, or he subtracts his tithes. Ordinarily the parson 
is understood to have a right to use the same road which 
the occupier uses. If the occupier has a right, the 
parson has the same. It is accident whether this way is 
more or less convenient, nearer or farther ; its being the 
nearest cannot alone give the parson a right to pass over 
another man's land. There having been a communication 
when all the lands were in one occupation, which thtt 
parson might then have been entitled to use, because the 
occupier used it, is no argument in support of a claim to 
use it whe9 the occupation becomes several. The 9^r 

(o) GwiU. 1109. ia Bosworth v. Limbrick. 
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veral occupiers may have no right to ude it^ therefore 
the parson can derive no such right from them. As against 
the defendant Stock, therefore^ this bill was dismissed with 
costs. 

The parson's accommodation is consulted in this respect 
also, that he is not bound by law to superfluous trouble 
in unloading his waggon of the tithes collected from the 
[79] grounds of some of the parishioners before he drives 
it on those of others. For ( p) where the tithes of wheat 
being set out, the plaintiff's servants came with a wag^gon 
and horses to fetch them away ; but the defendant, such 
waggon being three parts loaded with tithe corn from the 
lands of other persons> obstructed the taking of the tithes 
so set out, unless the plaintiff's servants would first un- 
load what they had so brought ; on their refusal^ the 
tithes were left and perished on the ground, the plaintiff 
having declined to fetch them away at any subsequent time ; 
this defence was holden insufficient, and the party making 
it was decreed to account for the value of the tithes, thus 
ineffectually set out, with costs. 

II. As to the tithes of hay and other the like articles, 
grass {q) of common right is tithable when it is put into 
grass-cocks; and then, and not before, the tithes ought in 
general to be set out, because in that state of severance 
the tithe-owner may form a reasonable estimate, whether 
he, has allotted to him his just tenth of the crop. The (r) 
parishioners are not by the general law bound to make 
the tithe grass-cock into hay, for (9) that which is due for 

(p) Gwill. 775. Lake v. Braton. p. ii. c. 3. 1 R. A. 644. 
See also Berndy v. Chambers, (r) 2 Wms. 522, 3. Fox v. Ayde. 
GwiU. 673. (,) Hob. 260. GwiU. 432. Hide 

(]) Wats. c. zlix. f. 441. egge, 9. Ellis. 
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tithes is but the tenth of the produce of their grounds^ not of 
their subsequent labour and industry. But the (t) custom 
of each place is in some measure to be observed ; and 
therefore^ if the custom were to measure out the tenth 
part of the grass standing for the tithe thereof, and that 
the parson should cut and make it^ this has been deemed 
good : but now the validity of such custom seems over- 
ruled by (m) later and higher authority. On the other hand 
{v), if the parishioners have used to make the crop into 
hay-cocks before they have set forth their tithes, they [80] 
must do so still, but where there is no such custom, they 
may set them forth in grass-cocks. '' However it has been 
recently held, that at common law, and without any cus- 
tom, the hay must be partly made before the tithes are set 
out : That the parishioners cannot put the grass into 
cocks which are to be tithed immediately from the swarth-r 
That they must first tedd it, that is, throw it abroad from 
the swarth, and afterwards gather it together again ; then 
it being put into grass-cocks^ the tithe may be set out ; 
after which the parson comes upon the ground, throws it 
abroad from the cock, and completely makes it into hay. 
But it must first be tedded by the occupier of the soil. If 
in any particular case from the state of the crop, this pro- 
cess should not be required, that must be proved by the 
occupier («?).'* 

In all (x) cases when the tithe of the grass is set forth, 
and the occupier is not bound to make it into hay, the tithe- 

(0 Wats. ibid. See Harrington Heath J. Campb. Nl. Pri. Ca. 305. 

f. Horton, iBro.P. C. HO.GwiU. and afterwards confirmed by the 

594. opinion of the court of B. R. 10 

(tf) Gwill.«1561. Knight v. EastT. R. 5. See Portinger v. 

Halsey. Johnson, Gvrill. 286. 

(v) Degge, ibid. (x) Wats. ibid. 1 R. A. 643. 

(w) Newman r. Morgan, per 
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owner may justify passing over the grounds of the former 
in his way tp the place^ in order to make the tithe-grass 
into hay^ and may make it into hay there with as full au- 
Ibority as the occupier of the grounds himself^ for this is a 
|iri¥rlege necessarily incident to the right and enjoyment 
of such tithes. Where therefore {y) such an occupier 
reused to let the rector's agents or servants make the 
grass-codks set forth for tithes into hay^ on the ground^ 
which produced the same . (sheltering himself under the 
pretences of the indemency of the season for hay-making, 
find the inconvenience and damage that must have accrued 
tto him from such permission, both with respect to his own 
liay, and the ground on which it was to be made), the 
eoiu*t declared, that the plaintiff was entitled to make his 
titlie-^rass into hay on the defendant's lands where it grew, 
and ordered the defendant to account for its value. By 
parity of reason it had {%) long before been determined, 
that a parson shall be allowed a reasonable time to take 
his tithes severed from the other nine parts, and to dry 
{verter) before he carries them away ; and {a) where the 
defendants in their answer to a bill by the proprietors of 
tithes, insii^ed that after the grass was put into cocks, it 
was the custom of the parish, that the parishioners were 
not to rake up the grass round such cocks, the court de- 
clared it to be a void custom, not to rake up their grass 
[81] into cocks, in order to setting out the full tithes 
thereof, and that the defendant ought to account for the 
tithes of such hay. 

But if a (i) farmer cuts his grass, and only puts it into 
iswarths, not making it into hay, and carries it away, and 

iif) GwilL 77B. Crabb v. Hajae. Hide. 

{%) Bro. t Dirmes, pi. 12. cites {b) 1 R. A. 645. Crawlejr 0. 

12 E. IV. 6. Wats, Wats. c. xlix. f. 43l». De^, 

(a) Gwili. 566. Staugbton v. p. ii. c. 3. 
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gires it green to his beasts of the plough for their ndces^ 
sary sustenance^ not having grass sufficient to maintaiii 
tliem otherwise^ no tithes shall be paid ia respect of it. Iir 
general^ howeter^ tithe is to be paid for fodder given to 
beasts used for the plough or pail. As where (c) the de- 
mand was for the tithes of rough hay^ grown in marshes^ 
and fenny lands^ it was sug^sted on behalf of the pa- 
rishioners^ that they paid tithe of hiay and grain grown 
upon the meadow and arable kods^ and because they had 
not sufficient grass within the parish to sustain (heir beasts^ 
in winter^ they used to gather this hay^ called £enny 
fodder^ for their sustenance, and for the better increase of 
husbandry^ and for th» cause had been alwaya freed front 
the payment of tithes of it. Sudi surmise was holdeu in**' 
sufficient ; for as to the allegation that they bestowed the 
fodder upon their cattle, it was not any cause of discharge^ 
since by parity of reason they might prescribe for cora 
spent in their £unilies, or consumed as provender^ which 
would be unwarrantable de&lcations from the rector's 
rights. 

On the other hand^ where (d) the surmise was, and it was 
found by a jury; that the impropriator from time immemob- 
rial had been seized in fee of a certain meadow, and held 
the same^ and took the profits of it in lieu of all tithes of 
hay within the haml/et, though it were objected, that it [SSj 
should be intended as parcel of the glebe, and that it ought 
to be expressly shewn to have been given in recompence 

(c) Degge^ibid. S Cro. 47. Webb ^^ wood land, or ^leadow land, so- 

V. Warner, Mo. 6Sd. 8. C. ^< parately and immediately enjoy- 

-^ (df) % Cro, 501. Gwtll. 1^75. ^< ed by the parson, may be a com- 

Moore v. Bullock. 1 R. A. 640* ^^ pensation for tlie tithe of wood 

8. C. In wiiick last book this mat- ^ and hay." GwiU. 15S1. 

ter is referred to the iiead of modus o. Halsey* 
decmandi. ^ A particular piece of 
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of those tithes; yet the court oyer-ruled the objection, 
and adjudged that the meadow must be reputed to have 
been given in recompence of the tithes ; and that thus, 
in regard of that land, the discharge of those tithes com* 
menced. 

Clover-grass (e) £9r all. purposes of tithing seems not 
distinguishable from the ordinary species. Such also ap- 
pear to have been the decisions in respect to (/) cinquefoil. 
And this principle seems to be extended to the seed of 
clover, for it has been (g) determined, that clover-seed is 
not to pay tithe at the mill, but that the tenth part of the 
stock id to be set out in the field, after it is severed from 
the ground. But if instead of being as iti one of those cases 
converted into horse-bread for feeding Itogs, or of being 
carried to the mill, it is sold and made profit of by the 
owner as seed, being in that state, as we have before seen, 
a species of small tithes ; it seems doubtful whether in such 
case the tithe ought to be set out in the field in analogy to 
the nature of hay. Generally, however, the tithes of lands 
sown with clover, must be set out in conformity to the rule 
'with rqgard to all hay. And in a (h) cause in which the 
court of exchequer had originally decided in favour of 
setting out the tithes of clover in the swarth, from an idea 
that it was commonly carried from that state without 
getting into the shape of cocks at all> they afterwards on 
the evidence before them, thought they had misconceived 
that fact, and that clover in almost every case is put into 



(e) Bunb. 344. Gwill. 630. Pom- (/) GwiU. 536. Anon, 

fret V. Lander. Accordingly a cus- (g) Gwill. 1616. Lloyd v. Bent- 

tom to set out the tithes of both in ley. 

•warths was disallowed. Gwill. 584. ~ (A) 3 Anstr. 954. Gw|U. 1489. 

Witherington v. Harris.. And see Collyer 9. flowes. 
supra, 76. 
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cocks^ sometimes only before cartings inost frequently 
in a much earlier stage ; that it was utterly impossible M 
ascertain with any precision the fairness of the tithe, if 
set out in the swarth ; they, therefore, upon a rehearing, 
corrected their former opinion, and held that the fair and 
legal way of tithing clover like other hay, was when it has 
been put into the shape of cocks. 

As in the cade of ordinary g^ss (t), so clover and other 
artificial grass and taresj or vetches cut green « and given 
to cattle used in husbandry, pay no tithe, though according 
to (j ) some opinions this exemption requires the aid of a 
special custom to support it. It seems, however, available 
without reference to any custom ; but then it (k) is subject 
to this proviso, that there is nota sufficiency of other suste- 
nance for the cattle, the court, in a recent instance, having 
thought it requisite to directan inquiry to ascertain that fact. 

• 
» 

Dr. Burn (/) describes the manner of sowing, cutting 
down, threshing, and dressing rape-seed, (which is done 
before it is removed out of the field,) and adds, it is usual 
for the occupier of the land, to agree with the tithe-owner 
for the tithe of it at so much an acre ; it never having been 
determined in what way such tithe should be set out ; but 
that the better opinion seems to be, that it should be set 
out by measure in the field after it is threshed and dressed, 
as most consistent with the necessary mode of its cul- 
tivation. 

The same authpr reduces under this class the articles of 
fern, heath, furze and broom. The first of these i^ ranked 

(0 Banb. 279. Gwill. 679. (k) 6 will. 1504. Mantell v. 

Mayes v. Dowae. Paine. 

O) Degge, p. u. c. 3. 2 Cro. . (I) 3 Eccl. 1. 417-8. 
393. Meade v. Thttrmama* 
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by Sir Edward Coke (m), amoog^ things freed from tithes 
[84] by the coroinon law, and cuMom of the realm. But 
for heathy furze^ and broom (n), it seems tithes shall be 
paid^ unless the party sets forth, and proves an immemorial 
custom or prescription, that tithes have been paid of milk 
calves, or the like, in respect of cattle kept on the same 
lands, which is a valid cause of exemption. Another (o) 
common ground of exemption is, where these articles are 
spent in the parishioner's dwelliug-house ; bat if sold, they 
are tithable. Lastly, furzes (p) used by the hasbandman 
to make pens for his sheep pay no tithe, but (q) they are 
tithable, if employed for husbandry purposes in a different 
parish. 

By particular statutes a pecuniary compensation is gpivea 
to tithe-owners in lieu of the tithes of hemp (r), flax, and 
madder (s), namely, five shillings an acre^ and so proper- 
tionably for more or less ground sown with any of those 
articles, to be paid before they are removed from off the 
land ; for the recovery of which money the parson en- 
titled, shall have the usual remedy allowed by law ; but 
this is not to extend to charge any lands discharged 
from tithes by any modus decimandij ancient composition^ 
or otherwise. 

III. The nature of agistment-tithe has been before in 

(m) 2 Inst. 65^. (p) Wood, Inst. 168. 

(n) God. rep. can. 413. Wood, (5) G will. 1022. Ellis v. Fer- 

Inst. 166. 168. GwUl. 1028. Wol- mor. 
ferstan v, Bragington. (r)St. 11 & 12 W. S. c. 16. made 

(o) 1 Cro.609. Austyno.Lacas, perpeCiial by st. 1 6« 1. $t.%» c. 

8 Vin. Abr. 691. Gwill. 610. RoflFe 26. § 2. 

V. Harding, Gibs. 680. Danr. Abr. (s)'St. 81 G. 2. c. 12. Contin. 

t. Dismes, f. 597. For the house is by St. 5 G. 3. c. 18. for 14 y€iar«, 

for the maintenance of husbandry, and to the end of tlie then next 

1 Vent. 75. Session. 
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some measure explained. It is sufficiently apparent^ that (t) 
this^ though a predial tithe^ is from the essence of it no [85] 
object of the general provisions of the statute of Edward 
the sixth for the setting out of tithes^ and can afford no 
ground of action upon that statute. 

Tithe (t^) of agistment is due of common rights because 
the grass^ which is eaten^ is dejure tithable^ and must have 
paid tithe if left to grow^ and cut when ai^rived at ma- 
turity. 

We have before seen^ that this rigjit accrues in respect 
of the grass eaten^ and not of the improvement of the 
cattle^ whether belonging to the occupier of the land, or 
agisted for hire. In all cases^ therefore, the demand (w) 
is to be made against such ^occupier and not against the 
owner of the beasts, whether depasturing on grass 
grounds (oc), or under agreement for the eatage of a field 
pf turnips, or the like. This is a great relief, and accom- 
modation to the parson, to whom it would (t/) be burthen- 
some to sue the several owners of the cattle: some of 
whom probably it would be difficult to ascertain, which 
might lead to endless litigation. All such trouble is 
avoided by a compendious demand against the ostensible 
occupier, who is accordingly liable, whether {z) he occu- 
pies his own freehold lands, or is in possession as a lessee. 
Thisj however, supposes the spot to be a private ground, 

(0 ^wiU. 1335. in Ellis v. Saal, 38. Gwill. 626-7. n. Fisherr. Lea- 

from 1 Anstr. 332. inaii> notwithdlanding, Gwill. 577. 

(tf) 2 Sal. 655. in Hicks o. Wood- Coe v. Smith seems contra, infr. 

sou; See Grysman 9. Lewes, Gwill. 114. 

166. (x) Gwill. 659. Kershaw v. Isles. 

(o) Bonb. 3. Gwill. 1582. Un- (^) 1 R. A. 656. Facey v. Lange. 

derwood V. Gibboa^ 9 Ylo. Abn (z) Degge, p. ii. c. 5» 
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or indosurc. For (a) on the other hand, if the place 
where the cattle are depastured' is an open common, or 
commonable land, the demand must of necessity be made 
against the respective owners of the beasts, because there 
is no profit or emolument forthcoming to the lord, or owner 
of the soil. 

[86] At the beginning of this chapter 1 took occasion 
io mention, that land which has borne its annual burthen 
by paying tithes of hay and corn, is for the year dis- 
charged of tithe of agistmjBnt. If (6), however, an occu- 
pier, after the corn is cleared, sows the land with turnips, 
and then agists the sheep of a stranger, or fattens his 
own sheep and sells them, he sliall pay tithe for the agist- 
ment, notwithstanding this course of husbandry meliorates 
the land for corn, where the soil is dry and sandy, by 
which means the parson obtains in the ensuing year ube- 
riores decimas, for (c) if the turnips had been sold, and 
profit in that way made of them, they would have paid 
tithes. 

As to the beasts agisted, they must in general be barren 
cattle, and yield no profit to the parson to entitle him to 
this species of tithes ; though in the case last cited, it was 
thought no bar to the demand, that tithe of lamb and wool 
of the sheep so agisted on turnips had been before re- 
ceived. So tithes for turnips drawn from the ground, and 
given to dairy and milch cattle, though upon the farm 
and within the same parish in which the cattle were kept, 
have been held to be due, (d) If a pasture is eaten with 

(fl) Bunb. 3. n. Filtz. 

(ft) Gwill. 537. Daniel v. Tuff- (c) Gwill. 540. Bordley v. Tims, 
nail. Bunb. 314. Gwill. 714. Swin- (c/) Humphreys 9. Stephen ^GwilL 

fen !?• Digby. GwilL 606. Hall »; 593. 
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mixt cattle^ partly profitable to the tithe-owner as milch ^ 
cows, ewes^ and lambs^ and cattle used or bred for the 
plough, or pail; and partly barren and unprofitable, the 
(e) authentic and invariable rule seems to be, that tithe in 
kind shall be paid for the profitable, and agistment-tithe 
for such as are unprofitable : though Degge (/) suggests a 
doubt whether if the profitable exceed the others in num« 
ber, they shall not exempt the rest ; a surmise the more 
extraordinary from a writer in general so well disposed to 
the rights of the church. 

It appears then^ that what are deemed profitable cattle^ 
and for the depa3turing of \<tiich no agistment-tithe is ddr 
mandable, are either such as render tithes more imme- 
diately, (that is to say), of their young, milk, and [873 
)vooI ; or such as being employed in works of husbandry^ 
consequentially augment, and indeed are an efficient 
cause in producing those principal tithable articles, corn^ 
and grain. On (g) a bill, therefore, for tithes for thct 
agistment of barren and unprofitable cattle, generally^ 
without expressly demanding them for sheep, the court 
refused to direct an account for the latter, it being the 
constant practice in suits for agistment tithes to demand it 
for sheep expressly, for they yielding lambs^ or wool, are 
not reputed , barren and unprofitable; and no agistment 
tithe consequently can be due for them, unless sold out of 
the parish before shearing time. Conformably to this de- 
cision, in a suit (h)^ in which the claim was explicitly made, 
it was decreed, that an account should be taken of what 
was due to the plaintiff for the tithe of agistment of all 
sheep kept, fed, and depastured on the lands occupied by 

(e) Gibs. 677. Dub. 

(/) P. ii. c. 5. (h) GwilL 1048. Bateman v. 

{g) 3 Anstr. a29. Gwill. 1456. Aistroppe, Gwili. 606. Smith v. 

Tomer v* WiUiams, 1 R. A. 642. Johnson*^ 
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the defendants, and hy them sold, or othertoise disposed 
of from the time of their last shearing, until they were 
sold off fat, and taken out of the parish for sale, and &e- 
fore the next shearing of them; although it was insisted, 
that all the sheep, from time to time sold or removed, were 
as often replaced by others purchased by the defendants, 
and depastured in their stead till the next shearing day, 
when they paid a fiiU tithe in kind to the impropriators^ or 
their lessees, who were entitled to tithes of wool, and lamb, 
the tithe claimed for agistment in question in that cause 
being due to the plaintiff the vicar. A similar (i) decree 
was made in fiivour of the demand in a case, in which the 
sheep had been brought into the parish before shearing 
time in one year, but sold before shearing time in the 
[88] next: the claim was resisted on the ground^ that 
the formers in that neighliourhood found it necessary to 
fold sheep on their ground to manure it, considering the 
increase in the crop by this practice as the principal gain 
from the sheep ; that they were like beasts of the plough^ 
which pay no other tithe, except in the increase of the 
crop produced by their labour, and that the rector has his 
Bhare in this profit. It was farther insisted, that the other 
profit arising from the sheep, the wool, had paid tithe^ 
and that as they had not been in the parish a year, and 
had paid tithe of a year's wool, that was a discharge for 
the whole year. But the court, notwithstanding these 
arguments, thought the former adjudication decisively 
governed the present case, and decreed accordingly ; and 
one of the judges considered' (Ar) the wool-tithe as paid 
for the preceding year, and that as the defendant had kept 

(0 3 Anstr. 500. GwilL 1424. Wiogfield, ace. aft to both these 
Howes «* Carter. points. Coleman 9. Barker, • Gilb. 

{k) See Poor o* Seymour, Bunb. Sq. Rep. 331. .6wiU« Wi. 

313. Gwiil. 713* n« DaromfliK «^ 1 
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tbe sheep for half of another year^ aid paid no tithe; 
agistment-tithe must be paid for that tiiae. So that upon 
the whole it appears^ that the tithe of agislonent is cttl-> 
cuiable from the last time of shearing the sheep. It (/) 
seems also due for the agistment of yearling lambs. 

But (m) tithe of wool may be due in one parish, and 
tithe of agistment in another. As if a man occupies a 
&rin, and lives in the parish of A. and holds other landa^ 
quite distinct from the farm> and no way exempted in the 
parish of B., and depastures his sheep upon the lands iar 
that parish, but shears them in A., the parson of B. shall 
have an agistment-tithe, because he has ilo other profit 
from those sheep. And (it) where the plaintiff as rectw 
of liilly demanded agistment-tithe of sheep which Were 
shorn, and had dropt their Iambs in the adjoining [89} 
parish of OflBey, the common fields where the sheep fSed 
lying in both parishes, it was objected, that it would be 
double tithihg if the defendant having paid the tithe of 
wool and lamb to the vicar of Offley, were to pay ag^t- 
ment-tithe to the rector of LUly ; yet the court declaired, 
that this was an inconvenience which the defendant had 
brought upon himself by not shearing a proportionable 
number of his ewes, and letting them y^an their lambs in 
Lilly. But if{o) the occupier of a farm in the parish of 
A. prescribe for common of pasture for a certain number 
of sheep on land in the parish of J3., on which such sheep 
are occasionally agisted, and that tithe-wool or other 
satisfaction has been immemorially paid to the rector of 
A. as often as the sheep were shorn in that parish, and 

(0 Bunb. 90. Gwill. 629. Baker Rawling. 

c. Sweet. (o) Gwill. 1022. Ellis r. Fcir- 

(m) Gwill. 1025-6. in Ellis v* mor. See also Lambert v. Cuxa- 

Fermor. min. Bunb. 138. GwUL 647. xad 

(n) Gwill. 1030. n. Hatfield v, infr. 182. 
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that it bath been the constant usage to shear them there^ 
this i^ a good defence against the vicar of B. claiming 
agistment-tithe for the time the sheep were depastured in 
hb parish^ though he derives no profit as tithes from 
theniy chiefly it seems^ becatise the right of common 
(which is an incorporeal hereditament) is legally reputed 
as part of the farm^ to which it is appendant or appur- 
tenant. Otherwise it is of right of common (p) in grosSj^ 
which ia annexed to the person and not to land^ the party 
entitled to which must pay agistment-tithe where the com- 
monable land is situate. 

It is to be observed, in regard to the topic we are now 
considering, that the statute which I have had, and shall 
continue to have very frequent occasion to mention, 
namely, 3 and 3 Ed. VI. c. 13. § 3. provides, that persons 
having tithable cattle depasturing in any waste or common 
ground, whereof the parish is not certainly known, shall 
pay their tithes for the increase of such cattle to the person 
[90] entitled to the tithes of that parish, or place in which 
the owner of the cattle dwells. The statute is silent con- 
cerning agistment-tithe (by name at least) for cattle so 
fed. And sir Edward Coke, (9) in his comment upon this 
act of Parliament, uses the same limits of expression, ob- 
serving, that where the king ought to have the tithea 
within the wastes or commons in his forests which are not 
within any parish, this branch gives the tithes of the in- 
crease of cattle to the parson of the parish where the> 
owner dwells. However, in a case (r) as early as the time 
of queen Elizabeth, it was ordered by the court of exche- 
quer in reference to this law, that the tithes generally of a 
fen called Wildmore, which was not known to lie in any cer- 

<p) Gwill. 1027- - - (r) Anon. Say. 60. Gwill. 156. 

(q) 2 Inst. 6^1. 
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tain parish should be p^id to the parson, or other pro« 
prietor of the tithes in the parish, in which the owner of 
the cattle inhabited : And it is added, that if the tithes 
have been immemorially paid to the parson of aiiy parti- 
cular parish^ although it be unknown in What parish th0 
iDoor or common is, there they shall continue to be paid 
according to the usage. For, by the statute, tithes ought 
to be paid as they have accustomably been paid. And («) 
in the case of the common appurtenant above referred tD> 
this law is referred to by two of the judges as if they con- 
sidered agistment tithe to be clearly within its operation ; * 
one of whom says, that the provision for payment of 
tithes to the parson of the parish in which the owner of 
the cattle lives, implies, that in ordinary cases, not in th^ 
special case before the court, where it is knov^^n in vvhat 
parish such a common lies, tithes are due to the rector^ 
or vicar of that parish, for the cattle /eerfmg* therein; and 
he adds, that the determination of the House of Lords, 
which I am now about to mention, proceeded upon that 
supposition, meaning, I apprehend, in the serine of [91} 
the maxim exceptio probat regulam; since that determi** 
nation forms another exception to the general principle of 
tithing where the agisted land is situate; which general 
principle was understood and presupposed iii Arguing the 
validity of the particular custom made the foundation of 
deviating from such principle in that particular instance. 
The case (t) was this ; there being a large uttiriclosed 
common, lying between and extending itself Into the se- 
veral parishes of A. B. and C. and other towns, the inha* 
bitants of which had from time immemorial id order t<i 
avoid multiplicity of suits, permitted a sort of promiscuouf 
intercommoning on such open pasture ; the right wag 

(0 Gwill 1024, 5, 5. Miekktargh v. Crisp. t^Via. Abr* 

(0 Bro. P. B. a78. GwiU. 0^4* 43. S. C. Abr. 

ft 
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deemed to belong to the respective farms in each town, 
and taken to be part of those farms, and the owners of 
the cattle so fed always paid the tithes of them to the 
parson of that parish in which their farms were situated. 
The appellant rented one farm in A. and another in B.^ 
and paid tithes according to the aforesaid usage to the 
respective incumbents of those parishes, for his cattle fed 
upon the common. He also occupied five acres of mea- 
dow ground in the parish of C. for which he set up a 
modus or customary payment of two-pence an acre, and 
after that rate payment had been made or tendered to tha 
respondent, the rector of the last-mentioned parish; yet 
as such rector he had sued in the exchequer for tithe 
herbage of this meadow ground, and also for the tithe of 
the feed of the respondent's cattle on the open common. 
The court of exchequer decreed, that the defendant there 
should account for the modus or customary payment, and 
should also account for the tithes of his cattle fed upon 
that part of the common which lay in^ the parish of C, 
there being proof that the cattle were driven upon that 
[92] part. But on the appeal, the house of Lords re- 
versed the decree, because the custom that every farmer 
should pay titlies to the fector of the parish in which he 
lived was good, and the house ordered and adjudged, that 
the plaintiff's bill in the court of exchequer should be 
dismissed without prejudice to his right, according to the 
modus for the five acres of meadow ground in C. the re- 
spondent's parish. This authority was relied on as in 
point by one at least of the judges, who decided the be- 
fore-mentioned case of common appurtenant These se- 
veral decisions appear to be professedly built upon distinct 
grounds, the one proceeding On the validity of the custom ; 
the other on the legal argument, that the right of common 
was part of the farm, * to which it was appurtenant ; but 
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m effect^ both these cbuBideratiohs Will ht found to con- 
tribute their joint support to each determination. 

To revert to bieasts of the plough, or such as are em- 
ployed for the purposes of husbandry ; these (m) by thj* 
general rule of few, as hath been already intimated, are 
exempted from the payment of agiistment-tithe. Aii ob- 
vious and eijuitable restriction of the rule arises, where the 
cslttle are depastured in one parish, and used in husbandry 
in another." In such case (p) they are subject to thi6 tithe 
in the parish in tvhith they are depastured. The reason 
is evident) provided they wbrk in the dame parish in which 
they are depastured, the uberiores decimkB, virhich are the 
effect of their labour falling to the lot of the same parson, 
Who would dthery^ise claini this tithe of their pasture, are a 
satisfaction for the latter. If the cattle fed in one parish, 
labour iii another, the parson bf silch other parish has the 
benefit; and he, where they are depastured, must have an 
agistment-tithe or hone. The court in one instance {m) 
apportioned this tithe bf agistment in conformity to [93] 
the above reasoning. T^he parson of Sivillin^ton sued in 
the ecclesiastical couft for tithes of the cattle depastured 
in his parish. The defendant lived in Kippax the next ad- 
joining parish, and occupied U large tract of arable land 
there, and had besides forty acres of meadow and pasture, 
and four acres bnly of arable land in Smllington. The 
Court of common pleas being applied to for a pi'ohibition 
to restrain the proceeding before the spiritual Judge, de* 
clared, that if there had not b^en arable land in Swilling^- 
ton, it was without doubt that the parson ought to have bad 
tithes. For the reason of exempting beasts bf the pbugh 

(u) Degge, p. li. c. 5. Burs« Limbrick, Degge, p. it. c. 5. 
lem V. Spencer, C;wtn/746. (o) 1 Ld. Raym. 139. Gwiil. 

(v) GwtU. 11 10. ifi BoiiMrortb v. 1029« a. Sc«i«i «. X»owtber« 

H3 
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is, because they are employed for the improvement of the 
arable land in the same parish^ by which the parson has 
better tithes of the arable land ; but here that reason would 
£iiL In the same manner where a roan has wood in one 
parish, and arable land in another ; if he uses the wood in 
making fences for his arable Iftnd, he shall pay tithes to the 
parson of the parish where the wood grows : but it would 
be otherwise, if the wood were in the same parish. The 
same law prevails, where the wood grows in one parish, 
and is spent for fuel \x\ the owner*s house in another. 
They then apply these illustrations \q the question before 
themj whether the ploughing of the four acres in Smiling- 
ton would excuse the cattle generally from agistment tithe ; 
and they held clearly, that it wou|d excuse only those 
eattle which ploughed the four acres, and not those which 
ploughed in Kippax. For the parson ought to have some- 
thing in lieu of the tithe-herbage claimed, which compen- 
sation can be derived only from and out of the four arable 
acres in StoiUington. Therefore a prohibition was granted 
quoiid the cattle only, which ploughed the ai*able acres in 
Swillington; and as to the rest, the parson had liberty to 
proceed in th^ court below, 

[943 A similar principle obtains in respect to cattle 
f(»rmer}y used for the plough, but which have ceased to be 
so employed.* For where (x) the plaintiff as rector ex- 
hibited his bill in the exchequer against one defendant 
as exeputor of his father, and in his own right ; and 
against another defendant for agistment tithes for de- 
pasturing and fattening their oxen, and other unprofitable 
cattle within the rectory ; and. the defendant the executor 
admitted, that he had assets of his testator sufficient to 

(^r) Sho. P. C. 192. GwiU. 558. ColemaQ o. Barker. Gilb. Eg. 
Sdndys 9. Eastmond. See also Rep. 231. Gwill* 6Q5. . . 
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answer the demand, and both the defendants admitted^ that 
they and the testator had fatted oxen upon their lands^ but 
alleged, that some of them were first used in tillage^ and 
^terwards fatted when turned oflF from the plough ; the 
court decreed tithe-herbage to be paid for the defendants^ 
and the testator's oxen and unprofitable cattle not used for 
the plough^ and also for those first used for the plough, 
during the time they were grazed and fatted for sale, after 
they were turned off from the plough. Prom this decree 
the farmers appealed to the House of Lords ; and there/ as 
to that part of the decree concerning oxen once used at the 
plough, it was among many other arguments insisted on 
the behalf of the appellants, that there was the same rea- 
son to continue the exemption after the cattlfe Had ceased 
to be so employed, as there could be to allow it, during the 
intervals when they did not draw the plough. On the 
other side, it was urged, that the decree was supported by 
many prior resolutions, and was consonant to reason, be- 
cause these cattle, though formerly used at the plough, 
ceased now to belong to it ; that when the cattle feed in 
Order to labour, the parson hath a tenth of the benefit 
thereby produced, but when they are turned off to be 
grazed and fatted only for sale, it is otherwise ; and then 
tithe shall be paid for the herbage which they eat, they being 
in no respect beiieficial to the parson in any other {[95] 
tithes: that this was the settled distinction in the court 
appealed from : and upon these grounds the decree wa^ 
affirmed* ' . 

Horses Icept for agricultural purposes have the same ex« 
emption, as oxen so used, from agistment-tithe ; as to this 
point the following case (^) recently occurred : The horses 
in question were kept by the defendant within the parish 

(y) 2 Anstr. 498. Gwill. 14«4, FileWood v. Button. 
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for his farm there^ and were occasionally also sept to work 
at another farm occupied by him in an adjoining parish. 
The court declared, that they should have found some dif- 
ficulty in deciding the case, if the horses had been habitually 
soused ; but as their being sent to the other parfeh waai only 
occaeional, they clearly were within the general exemptioq. 
in favour of cattle iised in husbandry. 

Farther (s) milch-cows, and young reared for the plough 
or pail, as well as those actually so used, are exempted 
from the payment of this species of tithes . Nor (a) i^ 
any agistment tithe due for cattle fed and killed by the oc-* 
copier for the use of his family in the si^me parish. This 
plea of home consumption is a very common excuse from 
paying tithes of different kinds extending to a variety of 
articles, but not of itself available to procure an abatement 
as to the great predial tithes of com and hay. 

Another head of exemption arising from the description 
of the animals fed i^ the case of those (6), which arejTcr^Ci 
natura, (neeinfr. 146,) as deer and coneys; for the pas- 
ture of which no tithe is payable^ at least without a special 
custon) to create such liability. 

[96] Lastly, according to various authorities (c), agists 
menUtithe is not due for saddle horses kept for the owner's^ 
pleasure^ or convenience. It is difficult to find any reason- 
able or strong ground of distinction between saddle-horses 

(«) Degge, p. il. c- 5. I Crp. Bunb. 3. GwiU. 1582. 

702, Gwill. 215. Green t>. Hun, (ft) 2 Inst. 651. Degge, p. ii. c. 5. 

ibid. 1446. afg. 1 R. A. 646, Wats. c.L. f. 457. 

(a) IR.A. 647. Degge, p. iu (c) Degge, ibid. 1 Bui. 171. 

c. 5. Gwill. '861. Hele ^. Braggi Gwttl. 1571, 2. Pothill v. May» 

and ibid. n. Robinson v. Tnnstall. 1 yentr.236. Bunb. 3 Gwili. 1582. 

See also Under^od «. Oibbon, Underwood v. Gibbon. 
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kept for pleasure, and coach-horses merely as such. Yet 
ia a case (d) in which the defendant had agisted both his 
saddle and coach horses, and admitted indeed in his 
answer, that he had occasionally employed them to fetch 
coals and draw manure on lands occupied by him in ano- 
ther (as it i^ems) adjoining^ parish, the decree was to 
account for the tithe of agistment of the coach-horses, 
and other barren and unprofitable cattle. The admission 
in the answer could only avail according to a Judicial 
opinion before adverted to, provided the horses had been 
liabitually so used out of the precincts of the parish. Burn, 
in bis report of the case, says '' the court were unani- 
^' mously of opinion, that coach-horses were liable to pay 
*' tithe of agistment.'' But it does not appear, that any 
difference was adverted to between them, and saddle- 
faarses, the exemption of which is so well established ; so 
4bat some doubt may still perhaps be entertained as to the 
|;eneral liability of coach-horses to agistment-tithe, though 
a question $o likely to occur. This appears to be the 
only case in which the point was iat all discussed, and per- 
haps not very fully in this instance ; at least, the arguments 
have i^otbe^n transmitted to us. In a much older suit («) 
instituted ag9inst an innkeeper, who depastured the horses 
of traveller^j for which there was no customary payment, 
th^ court ^ere in do^bt what decree to make for a certain 
fate to the parson^ iJt not being fixed by usage, and they con- 
ceived that ^hey o.ugfat to allow two shillings in the pound on' 
the annual value of th^ land^ that is, the tenth of such [973 
vslue ; but they agreed clearly, that tithes were payable for 
the herbage eaten by travellers' horses, and tlmt it vvas so 
payableby the occupier of the lands. In those days the prac^ 
tice of travelling with post-horses had not commenced, At 

(d) GwilL 899. Thorpe v» Bend- bert v. Erersley, Degge, p. ii. c. 5# 
lowes, 3 Burn, Eccl. 1. 420. S. C* Wat0. c. L. f. 4d5; Q. 
(0 Haid. 35. 6wiU. 502. GuU- 
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present, I apprehend, an innkeeper and post- master would 
be liable to pay tithes for the herbage eaten by his own 
horses kept for hire, and agisted by him on land in hisi 
own occupation^ or where he has coo^inon of pasture. 

In the last cited case was introduced the important conr 
sideration of the manner of receiving satisfaction for 
tithe of agistmtnt: what is justly and* truly due is the 
tenth part of the grass eaten ; but this is scarcely possible 
'^0 be ascertained. Degge (f) calls it with less accuracy a 
tenth part of the yearly value of the ground so depastured, 
which is rather a mode of appreciation substituted for con- 
venience, than the real subject of demand. He adds, that 
commonly a twentieth part is accepted ; and that in this, 
as in all other tithes, the custom and usage of the place is to 
be observed. Since, however, that author wrote, it has 
been (g) determined that a modus or customary payment of 
one shilling in the pound (that is, a twentieth part,) for 
^pasture, according to the value of the land, is a void 
modus, as is also a modus for one shilling in the 
pound, According to the rent, the same^ being (as Burn 
remarks) no other than payment -of part for the whole. 
Watson (A) seems to distinguish between the occupier's 
own cattle, and those of strangers ; laying it down that 
where there is no special local custom, the tenth part of 
the money to be received for the agistment (meaning of 
r981 th® cattle of guests) is to be paid to the parson, and 
then he adds, that tithes of barren cattle, by which he miist 
mean the occupier's own cattle, are due of common right, 
According to ihe value of the land after the rate of two 
shillings in the jpoiind, because such tithes cannot be other- 
wise valued, or accounted for ; but he admits that by cus- 

4 

. (/) Degge, p- li. c. 5. 3 Bum, Eccl. 1. 44§. 

(g) Banb. 99. ^mih %i. RoQcliff* (k) Watson^ C hf 465. . 
Bunb. 174. Harrison ». Sharp, 
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tom or prescription such tithes may be paid in another 
manner^ as by the acre. Where no such custom obtains/ 
it may be difficult to suggest and adopt a better or more 
convenient mode of valuation than this of two shillings in 
the pounds or a tenth of the rent or value of the land ; a 
rule which appears (i) to have generally prevailed. But 
(J) whether even this criterion be perfectly just, may per- 
haps be questioned^ because the qtuzntum of the rent is 
not in thp conusance of the parson ; and because as to the 
value of the land he ought not to be under a necessity 
every year of try ingthat fact on any difference between him 
^nd his parishioners^ at the peril of costs, 

IV. Wood has been stated not to be tithable of common 
right, and consequently may seem not to belong to the 
present chapter; I shall briefly discuss this point. In (Ar) 
or about the seventeenth year of the reign of Edward the 
thirds a canon was made at a provincial council under Arch- 
bishop Stratford, that tithes should be paid otsylva caedua. 
Hence (/) it is argued, that if the tithes of wood had been 
due of common right, for what purpose was that canon [993 
passed ? It may be answered, that the canon ought perhaps 
to be considered as declaratory, and not introductive of a 
new regulation, the term used being '^ declaramus/' not 
«^ statuimus :'' so far the reasoning appears not to be con- 
jClusiye. Then it is added, that there was a petition in 



(f) Bunb. 1. Smith v. Johnson^ 
so decreed Hawkins o. Joyce, 
Marg. of 'Johnson v. Firebrace, 
Gwill. 660. though in the principal 
case there reported Is. 6d> only in 
the pound on the rent was allowed. 
But on what ground does not ap- 
pear. 



(J) See Gwill. 587. Startup v. 
Doderidge. 

(k) Degge, p. 11 . c. 4. 

(0 4 Mod. 341. Gwill. 657, ia 
Hicks V, Woodeson. See Bunb. 
61. Gwill. 6^5. Jordan V. CoUey, 
tithes are due of sylvaasdua by the 
llnr of England. Boughton v. Bust* 
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parliament thi^ same year^ which {m) petition was couched 
in the following terms ; '* the commons pray that no man 
f^ be drawn in plea in court Christian io% th^ tithes of 
wood, or underwood, expept in places where such tithes 
have used to l^e paid. Answer^ let it be done of this 
^^ as it hath been done heretofore/' But in strictness this 
only proves that (w) there were districts (as the WeaWs of 
ICent and Sussex) in which by custom no tithe of woo4 
was or now is payable^ and that therefore a county^ or a 
hundred^ not (o) a parish^ or a few contiguous parishes^* 
may prescribe for that exemption. Lastly, as to its being 
( P) iii'g^d^ that where tithes are paid tor things which 
yield no annual profit they must be due by custom. Lord 
Hardwicke G. ^as declared that ^t commote law, and bt/i 
general right, copse wood or underwood is subject to 
tithe, because from the nature pf it the law takes 
notice that it is to be cut ^nd let grow again in some 
certain course^ thoiigh tiiat renewal be not annual. How- 
ever, therefore, the point* was formerly understood, we 
may now, it seems, conclude on this high authority, that, 
of n& such wood as is not protected by the declaratory 
statute of svlva etedua, tithes are due at comxaou law^ and 
by general right, (g) 



ler* J Bajnard, 71. But His^ re-* 
porter is al little credit. See how- 
ever GwiU. 1561. Knight 9. Hal- 
sey, seeming to imply^ that wood is 
no longer supposed to be titheable 
bj custom only. 

(»t) Gwlll. 3. 

(n) It seemsi so uQderstood, 
Degge, p. 11. c. 4. near the end. 
See Russell v. Partridge. Gwill. 
270. 

(o) 3 Anatr. 702. awill. 1442. 



Nagle t. Edwardv^ GwiU. 1509. 
1511. Mantle v. Pa^Mie ; nor a "Yaym 
" of Wood or any other tithe^'* 2 
Inst. 645. nor a Liberty of what 
e^^tejit soever it may be, Gwill. 373. 
Johnson t>. Bpis, without specifyii^g 
any kind of tithe in particular. 

(p ) 4 Mpd. 344. Gwill. 657. 
See also Soby u, Molyns, Gwill. 
134. 

(ff) Gwill. 828. W^atoa v 
Tryom 
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It is observable^ that this (r) statute 45 E. 3. c. 3*^, 
jyhich passed in the {9) then customary manner of enact* 
ing* laws by petitiqn and answer thereupon^ wa^ que^tkfned 
by the cli^rgy^ who pretended that it did not pass as an 
act of parliament^ but only as an {t) ordinance^ and con* 
jsequenily not binding. However (m) a variety of reagons^ 
have been urged tp demonstrate^ that it is entitled to be 
pnsidered^ and always has been considered as an act of 
the supreme legislature^ before {y) the enacting of which^ 
niuch controversy had prevailed^ and divers petitions had 
))een exhibited in parliament relative to this sul^ect. But 
the question has been long at rest^ and the statute with itjs 
judicial interpretations has continued to be the rule of 
decision ; having (w?) in the forty-seventh year of the sam^ 
reign received a parliamentary con ftr mat ion ; nor do the 
clergy appear in any degree to have shaken it by the 
subsequent petitions, which they cqntinued to present^ 
For as to («) the resolution or ordinance referred to in the 
beginning of this chapter, whatever credit is due to that 
^ntry {y), it contains nothing repugnant to the above-men* 
tioned statqte, which ( z) is treated as declaratory merely 
of the antecedent common law. 

By this statute then of sj^lva c^dua it is in effect de* 
plared, that gross or great wood of the age of twenty or 
forty years, or of greater age, is exempt from the payment 
of titlies. The act is very ably expounded by Lord Hard- 

(r) Degge, p. 11. c. 4« 2 Leon. 90. la the lasi book it 

(5) 1 Vin. Lect. 25. seems supposed prior to the statute 

(i) Ibtd. 21. of s^va caiduOy though fixed, 2 

(u) Degge, p. 11. c. 4* Inst. &45. so late as 7 R. 2* 

(v) 2 lost 642. (j/) 3 last. 645. 

(a>) 2 Inst. 643. Gmlh 5, 6, 7. (s) 2 Inst. 642. Qwill. 831. in. 

(«) Gibft. t. ifXK. c. 3. ]^NB. 119. WtoQ v. Try ou. 
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wickc C. in giving judgment in a (a) cause instituted 
[101] chiefly for an account and satisfaction of and 
for the tithes of the loppings of ancient pollard^ oaks^ 
and ashes^ and for the like account and satisfaction of 
and for as well the bodies of the trees as the tops of 
beech wood: First, as to what shall be deemed gross 
wood; this is explained to mean such trees as are (6) 
timber by the common law throughout England, namely, 
oak, ash, and elm ; or such as are timber by the esta- 
blished custom and reputation of the country, which 
may be the case of beeches and other trees, but not 
to include trees occasionally used for slight repairs^ 
like (c) hornbeam or maple ; the subsequent application 
after felling, without proof of such custom, not deciding 
the tithable quality of the wood. 

4 

Of all such timber trees as I have just described, being 
of the age of twenty years or above, and thereupon being 
privileged by the statute, no tithes are payable either of 
tbe bodies, (rf) bark, lops, or tops for whatever use (e) 
they are cut, with the exception of those instances in 
which a fraud is actually, or may probably, be committed 
on the parson. This exception is illustrated by a decision 
of Lord Hardwicke, G. who held that if (f) a man has a 
wood which is properly a copse wood, with a few timber- 



' (fl) Gwill. 827. Walton v. 
Tiybn. 

(b) 3 Vin- lect. 28. Degge, p. 
11. c. 4. 1 Inst. 53. a. 

(c) GwiU. 829. pi. 470. Soby 
V. Molyns. Plowd. 470. GwilL 
133. Degge, p. 11. c. 4. 241. & 2 
fast. 6431 contra; but see Gwill. 
832. Ther« can be no doubt horn- 



beam is not timber by the general 
law, though it seems it may poi» 
sibly be so by custom. See also 
2 P. Wms. 606. 

(d) Doct. &Stud. dial. 11. c. 55. 
1 1 Co. 49. a. 

(e) Though Bunb. 99. n. cites 
cases contra. 

* (/) GhtIII. ^, 8, Lord Hard. 



Chap. IV* Things Tithahle of Common Sight, %c. lOl 

trees in it, of above twenty years' growth, and when he 
cuts the copse wood, he makes a few loppings of thes^ 
trees, and binds them vp promiscuously together, [102]] 
i6 as it is almost impossible to distinguish and separate 
the one from the other, the parson may demand tithes of 
the whole. But then he must shew the special matter^ 
that the timber was so intermixed that he could not do 
otherwise ; and this is right, because it was the owner's 
fault. On another occasion, the like considerations were 
apparently carried tp more unqualified conclusions : For 
according to what is judicially laid down in one of our old 
is) reporters, if woods consisting chiefly of timber-trees, 
with bushes and underwood intermixt, are cut down and 
made into faggots promiscuously, it not being worth while 
to separate the one species from the other, the timber 
trees shall privilege the whole ; but if the woods are mostly 
of sallows and different sorts of underwood, and here and 
there sparsim grows an oak or other timber tree, and all 
are. cut down and made into faggots indiscriminately, the 
whole is to pay tithes. This I believe was the origin of 
the doctrine of making the major part the criterion of the 
whole, which is adopted by (A) several compilers on the 
subject, though Dr. Burn says it can only be an argument 
of convenience, and cannot in any respect alter the nature 
of the tithe. 



wicke Cites iCfo. 347. Buckhurst 
fF. Newton, n. ibid. If the case 
should be thought not faUjr to 
come 4ip to aU for which it is ad- 
ducedy the doctrine may weU rest 
upon his Lordship's own high au- 
thority, the report of the principal 
case in GwUl. being taken from a 
iBaauscjrlpt bjibnging to the fa- 
mllf. 



(g) i Leon. 79. Daws v. Moi« 
lins. But see the case as cited in 
Buckhurst v. Newton, 1 Cro. 347. 
and Gwill. 5^9* Turner v. Smith. 

(h) Gibs. t. xzx. c. 3. 667. AyU 
par j. can. [505, 6.] Degge, p* 11. 
c. 4. 3 Burn, Eccl. 1. 433. But set 
I Sid. 300. itawes «. Cvrawall. 
GwUl. 833. 
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Timber (i) trees of above twenty years' growth, having 
once acquired exemption from tithes, retain it, though at 
the time of felling they are become dry and rotten, lit 
onlj for firebote or fuel, and not to be used for the p\lr- 
poses of timber, such being called dotdrds ; and though 
of late they may have been lopped once in every seven 
years, as the bodies are privileged, so are the branches, 
[103] In a case not (7) long subsequent to that in which 
the above resolutions were pronounced, the court again 
held, that the boughs of timber-trees above twenty years' 
growth were not tithable, notwithstanding the decayed 
state of the parent tree : but that although of a tree being 
once of twenty years'' growth and never having been 
lopped, and then after the twenty years being lopped> 
every ten or every seven years, tithes were not payable 
for the lops ; yet if a timber-tree is lopped before it is of* 
twenty year*' growth, {k) and afterwards it is lopped every 
ten or seven years,, tithes shall be paid of such lops, be- 
cause it had never acquired the privilege. These dedisionsl 
had the ratification of Lord Hardwicke, C. in his judicial 
argument on the occasion above alluded to. But W6 find 
(Z) him contradicting one part of the positions of Sir (jn) 
Edward Coke, which on this, as on other subjects, have in 
general had the sanction of subsequent determinations ; 
namely, that tithes shall not be paid for the gcfrmins ot 
branches which grow out of the roots of felled timber-trees 
of what age soever, for that the root is parcel of the in- 

(0 1 Cro. 477- Kam v. Paten- lopped for twenty years Sncces- 

son. Gwill. 833. Mo. 908. Gwill. sivsly? It is said to bee omcf timber^ 

54^. Biggs V. Martin, contr. Bat and pnTileged, 1 R, A. 640^ ^^gg'^j 

see Gwill. 834.' See also Wither* p. 11. c.4. tarnen qwsre. See Anon, 

ington V, Harris, Gwill. 584. Gwill. 165. 

(j) Mo. fi08. Broke v. Rogers. (0 Gwill. 8S2. 

Gwill. 833. {m) 2 Inst. WS* 

(k) But what if It ceases to be 
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heritatiOT. The contwiTy rule (n) his Lordship representg 
as having since prevailed, because great part of the copses^ 
or undertfood of the kingdotn, are germitis from such 
stools of timber-trees ; and the opposite'doctrinc wotild de- 
prive the clergy of tithes of many underwoods. Then to 
the question, v^^hat is the difference, whether the germins 
grow from the stools of trees entii'ely cut down, or 
from the tops *of trees that have been only headed and 
lopped ?, he answers, that in the 'first case there is [itH] 
no tree remainhig whence they may derive the privilege ; 
in the other there is. As to the oaks in question, he ad- 
mits, that if they were topped, and made pollards before 
they attained the age of twenty years, and have continued 
to be lopped in the course of falls ever since, they will be 
liable to tithes. Therefore, this being a qttestion of fact 
when he came to the decree, he offered the plaintiff an 
issue for a jury, to determine, namely, whether these trees 
were lopped before twenty years' growth, or not. As to 
the demand for tithe of beech wood, it not being disputed, 
but that it was above twenty years* growth ; he said, that 
also then depended upQn the question of fact whether 
beedi be timber by the custom of the country ; and his 
Lordship thought the terms of this issue should be whether 
by custom used from time whereof the memory of man is 
not to the contrary, beech trees growing within the parish 
of Mickleham, of which the plaintiff was rector, are and 
have used to be deemed timber. This might be found 
according to the truth of the case, and confining it to the 
parish would prevent any difficulty in respect to the pre- 
cise limits of the place : indeed to direct the enquiry 
through a wider district might be productive of contra* 
riety, as well as uncertainty. A thir4 issue not reklive 

(n) Wood growiBg on stabSj^or st«ms isiithable, Crwill. 529, Turner 
%. Smith. ^ 
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to this species of tithes was proposed to the plaiatiff to 
elect whether he would try it or not, who having finally 
waived trying any of the issues, his whole bill was dis- 
missed, but without costs. This judgment, and the argu- 
ments contained in it, embrace the most material points 
in the law concerning the tithe of wood. 

There is a short note of a (o) case in an old reporter 
simply stating, that young oaks under twenty years' growth, 
apt for timber in time to come, shall liot render tithes. It 
is difficult to conceive what could have been in controversy 
[105] on this occasion : if lopped under that age, they were 
always deemed tithable. The -same is the case of acorns 
from oaks of any growth. Ash and elm are upon the same 
footing as oaks, and so are such trees as are timber merely 
by the reputation and custom of the country. Therefore 
{p) it has been decided, that billets and faggots were ex- 
empt from the payment of tithes, for that the same were 
cut from trees of above the growth of twenty years before 
they were made pollards, without discriminating between 
oaks, and other timber-trees; and where the trees are 
clearly of a species to' be denominated timber, the court 
has declared {q) they would presume the trees to be above 
twenty years' growth, unless the plaintifl* demanding tithes 
proves the contrary! 

The tithes, to which the quality of timber is most com- 
monly ascribed by the custom, and reputation of places in 

(o) Wray v. Clench. Mo. 908. grows freely, it is the custom to 

(p) Gwili. 84. 1 Morden v. Estimate the same by measuring 

Knight. round the middle part of the tree, 

(9) Bunb. 1^6. Gwill. .645. and if it is.24 inches in circumfer* 

Lloyd 9. Mackworth. 3 Burn, ence, it is deemed of 20 years' 

Eccl. L. 431. says that in many growth, if under that measure, it 

places, wh^re wood is plentiful and is accounted underwopd. 
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which they grow, are (r) beeches. Birches (s) may by the 
same means btf privileged from tithes. Many (t) other trees, 
namely, horse-chesnuts, limes, aspen, and cherry-trees and 
willows seem to stand in the same predicament, that is, they 
are capable of the same exemption by proving the custom 
of the country. On the contrary, some trees, (u) as alders, 
hazels, hollies, and others, are of so mean account in this 
respect, that no custom or reputation as to them ap- [106] 
pears ever to have been set up, or insisted on. Those of 
this last mentioned description, of what age or bigness so- 
ever, are regularly to pay tithes. ' 

Although, as we have seen (supra, 101,) the bark of 
timber-trees is not titheable, tithes (v) shall be paid of the 
mast, and acorns, because these are of annual increase. 
But (w) where the acorns fell from the tree;?, and were 

¥ 

eaten by the owner's pigs, a suit in the ecclesiastical court 
for tithe of them was restrained by prohibition ; for in order 
to become titheable, they must be gathered and sold, and 
then (x) they must be tithed it seems iike other things 
plucked by the hand, by measure, or weight. 

It has been (y) decided that broom made into bavins^ 



(r) 1 Rol. R. 355. Gwill, 358. a. 
Lapthorne r. — — ; see Bibye v 
Htuley, Banb. 102. Gwill. 657. n. 
(d) Ibid. 

(0 Mo. 907. Foster v. Peacock, 
Mo. 1812. 2 P. Wms. 606. 2 Inst. 
642. contra* 

(0 2 P. Wms. 606. Gwill. 357. 
Wright V. Powle, Hob. 219. GwiU. 
358. n. Guffl/v. Pindar. 2 Rol. R. 
^3) as to cherry, ash, and beech 
^rees* and it is added^ that Mfj^p 



trees serve for arrows, which are 
for the defence of the realm. 

(u) Degge, p. 11. c. 4. H 
Gwill. 543. Goodall v. Perkins. 
See Anon. Cro. Jac. 199. Gwilh 
228. 

(9) l>^gg^^ p. 11. c. 4. 11 Co. 
49. a. 

(©) Lit. 40. GwiU. 4^8. Anon. 

(x) GwiU. 1554. Ktiightv.IIal- 
sey. 

(y) GwiU. 542. Biggs 0. Martin. 
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and that wood growing in hedge-rows, are tithcable. This 
(s) doctrine as to the latter has been carried so far, that it 
hai not been allowed to be exempted from paying tithes by 
proof of a custom in the parish to that effect, for that there 
is no difference between wood in copses and in hedge- 
rows; and such a custom or prescription amounts to a 
claim of being discharged fronv tithes without making any 
satisfaction in lieu of them, and is void in itself. This de- 
termination adds force to what was before argued ; namely, 
that tithe of sylva cadua does not depend {supra, 98,99,) 
upon affirmative usage, but is due dejure, by the general 
law, though it may be prescribed against in certain known 
and extensive districts, as the wealds of Kent and Sussex. 
As to (a) fruit-trees, if the parson has had tithe of tiit 
fruit produced from them, and the owner afterwards cuts 
down the trees, and of their wood makes billets and fag- 
[107] gots, which he sells, Jie is not bound to pay tithe of 
such billets and faggots. Rolle assigns as a reason, that it is 
not a new increase. It is, indeed, the destruction of the 
subject from which any future annual renewal is to spring; 
but such is the case of all trees not being timber com- 
pletely felled in thinning copses, and made into faggots for 
sale. Perhaps then the principle disclosed by Sir Edward 
Coke, from whom he takes the doctrine, is the founder; 
and he tells us, it is because the fruit and the faggots forth- 
coming from the same trees are not of several natures like 
fruits and com growing in the same orchard, which are 
both titheable. On the other hand, if a man have (6) a 
nursery ground, out of which he sells fruit, and other trees 

(«) GwHl, 1508-9. 1511. Man- Gibbs v. Wybourne S. C. more 

tell V. Paine. fully reported 3 Cro. 526. 1 R. A. 

(a) Sinst. C51. Baxter ??. Hopes, 637. pi. 6. but this pi. is said by 
2 Inst. 65^. 1 R. Ai 641. Wood counsel arg. to be full of bad law, 
Inst. 168. ^ Gwill. 1214. Adams v. Waller. 

(b) W. JFoiies. 416. Gwill. 501. . 
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tot be transplanted into another parish, he vhall pay tithe 
of thep? : For though the trees are parcel of the freehold, 
ivbile they continue in the soil, being severed from it in 
order to be tra^isplariiedj they cease to be so, in the same 
manner as carrot robots or the like; and if they were not 
titheable, the parson by means of such nurseries might 
be defeated of his dues from great part of the land in his 
parish. RoIIe who al*gued this case, in his report of it 
mentions ashes, which at twenty years' growth are unde- 
niably privileged as timber, but which by this authority 
appear when sold in this young state for transplanting to 
be tithable. By (c) a subsequent determination, the mat- 
ter is carried somewhat farther, it being held, that nursery 
plants sold and transplanted within the same parish are 
tithable sLIso ; and I appfeherid, with as much rii^ason as 
any other product of the earth sold and made profit of 
among the parishioners instead of being carried to a more 
distant market; But as to what is said in this last case 
of jtrees yielding fruit which pays, tithes, and others [108] 
yielding nohe^ a,iid of their being alike tithable, and that 
the, former shall not privilege, or exempt the latter^ when 
they are all sold together, I presume it is not meant to im- 
ply, that tithes were actually paid of the fruit of the fruit- 
trees, being probably young saplings before they were so . 
sold for transplanting; 

1 may noW properly advert to an extensive principle of 
exemption from tithe of wood founded on a regard to the 
purposes of agriculture and husbandry^ from wjuch occu- 
pations of life tithes principally arise, and are rendered 
more abundant. The (d) doctritie above alluded to, that 
the tithable quality of wood felled is not to be determined 

(c) Hard. 380. Gwill, Slg. " X'O ^V.G.w'"' 849, 830. Wal- 
Grant v. Heddiog. ' ton •, Trypn. . 

13 
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by the subsequent use and application of it, should per- 
haps be chiefly, if not altogether, understoo<I in this sense, 
that its tithable quality does not depend on the design of 
using it for repairs or for fuel, which design may be fluc- 
tuating and uncertain ; but as to these two more general 
purposes abstractedly considered, . that the wood is tithable 
or not; according to its inherent nature before the felling 
of it. There is, perhaps, no case where articles not origin- 
ally chargeable with tithe in their own nature shall become 
liable to that payment from the subsequent use of there : 
but as to exemptions grounded on the above mentioned 
considerations of agncvlture and husbandry ^ the law is 
otherwise. 

1. It (e) has been resolved that wood employed to hedge 
or fence corn, where the parson has tithe of corn, as he rc- 
[109] gularly has without some special dischaige, shall 
pay no tithe, and it was laid down as a general rule, that 
no tithes shall be paid for any thing per quod decmut fiwrA 
uberioreSy that is, I suppose, by which tithes of the predial 
kind are increased ; not universally all those of the mixt 
kind, as in some cases of milk, and young cattle. The 
wood privileged, (/) comprehends hop-poles and their 



(e) Mo. 683. 1 R. A. 644. 1 
Freem. 334, 5. Gwill. 562. Anon. 
See also Turner v. Weedon, Gwill. 
624. But a defendant has in one 
instance been decreed to account 
for tithes of wodd felled by him 
yearly at ten years' growth, and 
used in amending his hedges, and 
upon his land, and otherwise of no 
profit to him, which is I belieye a 
single authority to that effect. 
Gwill. 608. Smith r. Williaios. 

(/) 1 Freem. 334. Gwill. 56% 



anon, contra as to hop-pol0S, 
Gwill. 563. Gee v. Pcarch, but 
see 564. n. and contin. of 581, 2. 
S. C. GwiU. 1555. Bunb. 20. 
Gwill. 618. Bate v. Sprackling, ace. 
S. P. Dcggp, p. 11. c. 4. ad. fin. 
who cites White v. Arch, S. P. adm. 
Gwill. 1506. 1508. in Mantell v. 
Paine, Gibs. 684. 2 Inst. 652. 
^^ Albeit the hpuse be new, yet it 
^^ is the husbandry is the main, &cJ*\ 
d Kel^. 634. Watison v. Smith. 
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barks^ nvhere the pai'son or vicar hath the tithe of hops ; 
osiers cut to make hurdles for ish^ep^ and generally wood 
for mainteaance of the plough or pail, or employed in 
making and repairing all ulensib of husbandry. It is even 
(g) said to have been adjudged^ where a man cut down 
wood^ felling more than was sufficient to make hedges^ 
and actoaliy uuoA the greater part in hedging, that even 
for the surplus of the wood cut for such agricuIturaL 
purpose no tithe should be paid. Also {h) if a m^n cuts^ 
down his copse wood, and pays the tithes of it, and after- 
wards before any i^ew germins spring be grubs up the 
roots and stubs of the wood, he shall not pay tithes of 
them, because they are parcel of the freehold, (i) and do 
liot annually renew. It is true that the reason here as«^ 
signed is not connected with the present topic; but may. 
we not suppose another reason to have been also taken 
into consideration ? I mean the view 9^nd purpose of clear- 
ing the ground : As in a case (j) where in answer to a 
bill by a rector for tithes, farze and bushes, which were 
cut and made into fhggots and sold by the defendant, he 
insisted that no tithe was due, but being cut to clear [HOj 
the ground, and prepare it for the husbandry purposes of 
tillage and ^fazing, and the bill was dismissed* But a 
prescription to be discharged of the tithe of nnderwood 
when used for fencing the corn, the tithes of which were 
paid to the rector, was disallowed, because it did not aver 
that the corn which was so fenced belonged to the parfy 
who claimed the benefit of the prescription, although it 
was strongly insisted that whether tlje cori^ was bis pro^ 
perty or not made no difference (&), 

(g) 1 Cro.499. in Eastc. Hardr 134. 
ing. (j) Gwill. 608. anoii. undet 

(h) 1 R. A. 637. Bedford r. ^mith v. Williams. 
Skinner. (k) Crouchcr v. ColliflS; Sauiid. 

(0 Sec Soby v. Molyns, Gwiil. Rep. 141. Gwill. 1576, 
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2. For firewood (I) cut and consumed in a dwelling* 
house in the same parish^ as it is generally asserted in 
many books^ no tithes are due. This as to its origin is 
(m) ascribable to the same principle^ being founded on the 
necessity of a* habitation for carrying on the purposes of 
husbandry, on which tithes so much depend. Therefore^ 
in a cause (n) where this defence was set up, the court 
declared, that as it appeared that the defendant had not 
any house of hmbandnf within the plaintiff's parish, but 
that the faggots in question were carried to the defendant's 
house^ being' out of the parish, and there burnt, tithes 
were due to the plaintiff for the same; and upon the like 
reasoning (o) it is laid down, whether authentically or not, 
that if a man hath a house of husbandry with lands, and 
demising the lands reserves the house, tithe of firewood is 
payable. It has (p) been made a question, whether this, 
exemption of fuel is by the general law, or requiring the 
^id of a local custom to support it. Lord Hardwicke, C. 
{q) has given us his authoritative opinion, that wood cut 
to be burnt in the house of the pfirishioner within the 
parish^ is exempt from tithe, not of common right, but by 
special custom only ; and that it operates by way of cus- 
tomary exemptk>n in respect of some satisfaction to the 
parson^ which it is incumbent on the parishioners to shew. 
T'he increase of tithes arising from husbandry to whicl^ 



(0 1 R. A. 644. 656. Ellis v. 
Drake, and Austjn v. Lucas, ibid* 
and 1 Cro, 609, S. C. % Inst. 652. 
8 Vin. Abr. 591. Gwill. 610. Roffe 
V. Harding, Mo. 683. See Turner 
V. Weedon, Gwill. 524. & Anon. 
1 Freem. 334, Gwill. 562.Thomp- 
son V. Holt, Gwill. 671. Burslem 

V, Spencer, Gwill. 746. 

*■,.,.■•- - 

(jn) Dsany* Abr. t. Dismes, 597. 



1 Vent. 75. 

(n) Gwill. 543. Goo^all v. Per- 
kins. 

(o) Gibs. 686. Hutton and Croke 
Justices differ as to this matter, 
Hetl. 89. Norton v. Fermer. 

(f) 1 Freem. 334, 5. Gwili. 

« 

562. Anon. 

(5) * Gwill. 829. Walton ^g 
Tryon. 
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a dweiling^Iiouse inessential may be thought to afford the 
parson, such requisite satisfaction ; and his Lordship relies 
6Q'(r)e case in which, according to the cited report [111] 
of it, it ge<?ms adjudged that it is not de jure per legem 
terrcB that any one is discharged of tithes for wood spent 
in his house, or for fencing-stuff for hedges, (s) This 
case, however, on another {t) occasion having been cited 
at the bar, was not thought decisive of the question, the 
court declining to come to any resolution upon the point, 
and stating that there were opinions both ways as to 
fuel where there was no custom ; but they previously held 
^Ht hop-poles and wood for fences "were not tithable on 
"general principles ; and yet the other case seems to in- 
clude them, as well as firewood. The truth is, very nu- 
merous authorities, some of which are above cited, speak 
often indiscriminately of wood used for agricultural pur- 
poses, and for dojuestic fuel, as exempt from tithes, with- 
out any intimation that such exemptions depend on local 
particular usage, and on the contrary seem (w) to refer 
them to the common law of the land, and these exemptions 
coincide with other parts of the system of our tithe laws; 
It may be added, that although in a late (u?) case, [112] 



(r) 3 Cro. 113. Norton v. Fer- 
mer, Gwill. ibid. n. but see S. C. 
<liffereiit!y reported, and finally de- 
<«rmined, because of the custom 
alleged, and the Terdict against 
sach allegations, and by Croke and 
Yelverton, there are divers prece- 
dents otherwise without alleging a 
custom^ Hetl. 88. 110. 117. Per 
Crpke the parson had a benefit, for 
^e had better means of tithes, Hetl. 
89. and Gibs. 686. speaks of a 
^ouse ofhusbandri/. 



(s) See Thompson p.Holt^ Gvill* 
C71. 

(0 1 Freem. 334. 

(m) 2 Inst. 652. 

(w) Mantell v. Paine, Gwill. 
1506. 1508. The point still there- 
fore may seem doubtful, notwith- 
standing C. B. Parker's concurrence 
with Lord Hardwicke, that the ex- 
emption of fire-wood is only by 
special custom, Gwill. 965. and n. 
960. and n. Erskine v. Ruffle. Both 
these great judges insist on ihe case 
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the answer of the defendant affectad to support the exemptr 
tion of wood used for husbandry purposes^ or for fuel 
within the parish, by the allegation of innuemprialctutom 
to that effect^ it does not appear that any such custojii was 
substantiated in proof; and (purely such proof was not 
necessary as to the wood used in husbandry, and yet both 
these grounds of e:Kemption were indiscriminately a^r 
mitted as legal by the counsel for (he party claiming 
tithes. 



3. It (jc) is laid down, that if a man cuts wood^ and 
burns it in making bricks to be employed in the repairs or 
enlargement of his mansion, within the parish, for the ne- 
cessary habitation of himself and his family, no tithes shall 
be paid for such wood, inasmuch as the parson,, it is said, 
has the benefit of the labour of the family. But if he 
extend his buildings for pleasure or delight^ a;^ it is ex- 
pressed^ beyond what is necessary for his family^ he sh^l 
pay tithes; and the surmise to restrain the ecclesiastical 
court from proceeding, bein^ only that he burnt the wood 
for the reparation and enlargement of his house generally, 
without saying for the necessary habitation of his family, 
that court was allowed to retain the suit, and by that sur- 
mise the judges of the king's bench declared he might 
build a castle, and yet pay no tithes. These pointy, which 
arc adopted in thp compilations of Degge and Bum, 
seem to coincide in principle with what has been before 



in 3 Cro. 113. without adverting to 
the report of it in Hetley, which 
seems to make the other way, the 
C. B. quotes many other cases for 
and against his opinion, some of 
which I hare not found, and some 
are tjot reported as to this matter, 
la Thomas v, the Duke of Beau- 



fort, Cwill. 969. D. a custom for 
the exemption is stated in X\\% an- 
swer, but does not appear to have 
been proved. Can the allegation 
or surmibe avail without the proof? 
See 2 Keb. 634. Watson v. Smith, 
(x) 1 R. A. 645. pi. 8, 9, 10. 
Nixon r. Browne, 
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mentioned as to firewood. But (j/) underwood sold for 
fuel, or to be converted into charcoal, or for other general 
purposes, or employed in works pf husbandry in another 
parish, appears ckarly tith^ble. 

Tithe {z) of wood is a predial tithe: it must, [113] 
therefore, be set out pursuant to the statute of Edward 
the sixth which ought to be done by the owner, or oc- 
cupier upon the land, at the time of falling. This setting 
out, (a) or the manner of payment of tithe-wood, must 
either be by measure of the ground by perches, or similar 
fcomputation, or by setting out the tenth billet, faggot, or 
the like ; but in this, says Degge, as in all other cases, the 
jcustom of the place is to be observed. Accordingly (6) 
when the custom was proved for the occupiers to bind up 
the wood before the tithes of it were set out, the majority 
pf the court of exchequer were of opinion that the me- 
thod used l^y the defendant in setting out his tithe-wood, 
namely, by loose heaps in boughs, was illegal, and that 
he ought to account for the value of such tithes. Many 
years antecedent to this decision, it (c) appears that the 
jcourt after great debate declared, that the parishioner 
ought to stack, and faggot the wood which he sets out for 

* 

^be tithes. But here at least his duty ends; he (d) 
certainly is not bound, nor is it reasonable he should be 



(t/) 2 Keb. 634. WatsoQ v. 
Smith, 8 Vin. Abr. 591. Gwill. 
Gia Roife V. Harding, 838. n. 
Abbot V. Hicks, 1028. Ellis v. 
Fermer, 700. Bree v. Drew, 701, 
n. Waterman v. Jones, 577. Coc 
t. Smith, Gibs. 686. ' 

(z) Gwill. 830. Walton v.. 
Try on. 

(a) Ddgge^ p. ii. c. 4. ad fin. 

2 



See however Gwill. 1561. Knight 
V. Halsey, and qu. whethier a cus- 
tom to set out wood standing by 
such measurement, would now be 
deemed good. 

(b) Gwill. 581. Gee v. Pearch. 

(c) Gwill. 700. n. Brabourne 
V. Eyres. 

(d) Gwill. 700. Bree v. Drew, 
701 • Waterman v. Jones. 
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bound to prepare the tithe- wood for the market^ by con- 
verting it into hoops, staves, or any of the destined 
purposes of the other nine parts remaining at his own 
disposal. 

I have before briefly considered the persons account- 
able for tithe of wood as between vendor and vendee of 
wood standing, or felled (f). The authorities there cited 
confirm what Dr. Burn advances (/) as the criterion that 
he shall pay tithe, to whom the other nine parts belong, 
[114] when the tithe becomes due, that is, at the time of 
feUing. In a case (g) therefore, where the court declared^ 
that tithes in kind were due for wood converted into char- 
coal, and decreed accordingly against the defendant, who 
was the purchaser of log-trees, and loppings and toppings 
of other trees for that purpose, we may observe that he \ 
had confessed by his answer that he felled the wood so 
converted, by which it appears to ha\e been purchased 
standing, though still it may seem strange, that he should 
pay the tithe of the value of the charcoal, if such fee ' 
the meaning of the decree, instead of the wood unma- 
tk ufac tared f, 

V. I proceed to an article of great importance to the 
tithe owner in parts, where the growth of it is cultivated, 
that of hops. They have already been taken notice of as 
falling under the class or division of small tithes ; whether 
the plant be indigenous in this island, or not, the cultiva- 
tion of it for use has been comparatively stiled modern, 

(e) 'Supra, 65. above {supra^ 85,) impeached, in 

(/) 3 Eccl. 1. 460. making the owner of cattle depas- 

(g") Gwill. 577. Coe ©. Smith. tured, instead of the occupier of 

^ This is the same case, the cor- the agisted land^ liable to agist- 

rectness of which is, in a note ment tithe. 
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and iir (A)' many cases teen judicially observed to have 
been mtrodaced within tlie time of le^l memory^ which is 
carried ao far back as the reign of Richard the first. 
Hops,, therefore, stand upon the same footing as other 
things of late introduction. In a (i) judicial argument of 
ehief baron Corny ns,* they are ranked with hemp, saffron^ 
and tobacco ; and it is declared all such nev) things shall be 
mnutadeoinue. Accordingly it has been in two, (7) dis- 
tinct cases decided, that a modu^, or established custom of 
paying a definite pecuniary sum in lieu and satisfaction of 
the tithe of hops being a late thing, is a void customr and 
not warranted by law, the court taking effective [115] 
cognizance that hops were not of sufficient antiquity to 
be tire specific subject of a modus. But (Ar) hops, as well 
as otber articles of novel introduction, may be covered 
by a modus for all small tithes in general, which operates 
to discharge (/) the land where they grow 

Tithes of bops as being of the predial kind must be duly 
set out I the proper way of doing thft was the subjfect of 
much debate in a (m) late cause respectiug this species of 
tithe within the parish of Farnham in Surrey. That suit 
in the form of it was an action by the occupier of the 
land against the tithe-owner for neglecting to take away 
his tithes of hops, after they were duly set out according 
to the usage of the place. . The question was, whether 

{h) Cited ia Kniglijt v. Halseyy The authori^s - to ihis QU^ose 

Cwill, 1531 — 1565. cited Bunb.. 2?. 11.. are not ex» 

(0 Cora. R. 638. Wallis v» prcssly to the point, Wats, c, 

Payne, Gwill. 1557. See Jaickson xlix. f. 448. ^ 

V, Walker. Gwiil. 1231. (/) 2 Keb. 612. Crouch; v. 

U) Sid. '443. Croucli o. Ris- Risdcn. ^ ' 

d«p, Gwill. 563. Geeo. Pearch, (m) iCnight v. Halsey, G^ill. 

Gwill. 1557. 1531. See Bliss v. Chandler. 



(k) I Sid. 443. Gwilf. 1557. Bunb. 20. GwiU. 625. 



■V ^.> 
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this usage, which was proYcd to have existed for a great 
length of time within the parish^ of setting apart every 
tenth row, whenever the hops were planted in equal rows, 
and every tenth hill when they w^ere planted in uneq^ual 
rows, and in conformity to which the tithes in question were 
proved to have been $et out, was or was not available to 
the occupier^ as a valid and legal custom. E)videiice wa$ 
also adduced with some minuteness for the purpose ^f 
manifesting the pmctical expedience, if not necessity, of 
the custom insisted on. On the other hand, the answer iii 
chancery of the plaintiff in the actioa was read, admitting 
his belief that the introduction and first cultivation of hops 
in Farnham, and elsewhere in this kingdom, were, with 
reference to what is termed legal time, modern and within 
[1163 ^^^ time'of memory; although the court takes no- 
tice of such being the fact, without its being specially 
proved. In this cause, which was finally determined by 
the supreme judicature of the Lords in Parliament, the 
custom was deemed void, pursuant to the opinions of the 
judges consulted, one only dissenting. They (n) argued 
first from principle, that ^11 tithable articles, when newly 
introduced, are classed among others, to which they bear 
an obvious resemblance, and are accordingly reputed great 

M 

or small, and are reqiiired to be set out and severed in a 
similar manner, with those which they resemble. The 
right of the parson to his tithes in kind accrues on the act 
of severance ; his right to take them accrues when after 
severance, they are in the earliest stage of husbandry apr 
plicable to them, at which the tenth part may be visibly 
distinguished from the other nine; what shall be deemed 
a severance depends on the tithable subject. No other 
severance in articles of annual increase has been judicially 
recognized, except that from the soil, and that , from thfe 

(ff) Gwill. 1553, &C. ^ , 
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parent stem. According to the principle which requires 
fruit, and «eed, after they are gathered or collected to be 
set out by measure or weight, hops must be tithed, after 
being picked in the same manner. The flower of the 
hop is the sole object of cultivating that plant, of which it 
may be considered as the fruit, and it must be picked and 
gather^ on the spot to preserve its quality and value. 
The judges then advert to the cases which had been cited, 
the latest of which was decided by the same high tribunal 
they were then addressing, and by which on appeal the 

ft 

decree of the court of exchequer had been in that cause 
affirmed. By this series of authorities they held it to be 
settled, that the severance of the tithe of hops is by se- 
parating the fruit from the stem. It is then established to 
be the general rule of the common law, that the [117] 
tithe of hops are to be set out by measure, after they are 
picked from the bind, or stem, and before the ensuing 
stage of drying (o) them. This being the general rule, 
they proceed to enquire, whether the particular usage in- 
sisted on in derogation of it can be legally supported. 
Such usage amounts to this, that the occupier shall, at his 
discretion, leave for his rector the tenth part of the hops, 
not severed as the common law principle requires it should 
be, but in a stage of husbandry short of that, in which he 
is entitled to receive such tenth part, and that without com- 
pensation. Calling upon the rector to incur expences, 
which he is not by law obliged to bear, comes to the same 
end as abridging the quantity of the tithe, since both alike 
reduce his profit. Three distinct things, besides the rules 
and principles of the common law, may control the right of 
tithe, nartiely, custom, modus, and real composition, which 
three rest on different foundations. Custom in respect 
of predial tithes^ as these are, chiefly regards the manner of 

(0) 9will. U54. See also Walton v.Tyers^ Gwill. 841. 
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setting them out. Now the usage here insiste/tl on cannot 
be referred either to a custom, or to a modus, both of 
which must be immemorial; because the caltiyation of 
hops was introduced within the time of legal memr-y. 
Lastly> they agreed that the plain tiflPs case could not be 
supported on the ground of a real composition, ^ (which 
I shall describe hereafter, and which' is more properly a 
discharge from tithes, than a regulation of the timeor.^ah- 
ner of tithing,) because here was no compen^atiion, 7101 f mu- 
tuality of loss and gain^ nor any evidenpe that su<;b .^ajayw- 
ment ever existed. Upon this reasoning, and for (p) tbdt 
the usage contended for by the plaintiff^ would furnish to 
the farmer a strong temptation to defraud the parson^ 
and would subject the* property of the church to immi- 
nent peril, they thought the direction given by tlie judge, 
[118] who tried the cause, to the jury to find for the de^ 
^ fendant, was rightly given, and a verdict having beenfouiid^ 
accordingly, and judgment thereupon entered for the de- 
fendant in the court of king's bench, that judgment on the 
writ of error with the bill of exceptions annexed to the ye* 
cord, w*as, after copious and elaborate argumcqt, affiriaed 
by the house. This great conclusive authority ^eros to 

# 

render it superfluous to be particular here in stating the 
several anterior cases relative to the time and manner of 
tithing hops. But it is to be observed, that by tb^ judges 
in this last case recognizing the rule of hops being tithable 
before the drying of them, both (9) the doctrine and the 
principle of it expressed in a much earlier resolution of.thc 
court of exchequer are confirmed, namely, that for fuel 
spent in fire to dry hops tithes should be paid, because the 
parson had no benefit by that, the tithes being paid before 
they were dried, 

m 

(p) G\?ill. 1560, 15G5. Anon. See also Sneyd r. Unwin. 

(q) 1 Freem. 334. Gwlll. 5C2. Gwill. 774. • 
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VI. Roots, seeds, fruits, garden stuff, and various pro- 
ducts of the earth (see supra, 65J for the most part 
plucked or gathered by the hand appear by what hath 
been said under the last article to have in g^eneral the coni; 
mon property of being tithable, either by measure, num- 
ber, or weight. The rule may, indeed, in some instances 
be flmbject to variation and exception. Thus with re- 
spect to (r) turnips, which are usually sown upon a con- 
siderable tract of ground, though a modQ of tithing them 
numerically by throwing aside every tenth turnip for the 
vicar, appears to have been ratified by the court of the 
exchequer; yet they seem to have allowed it on account of 
the confined extent of the crop, admitting that it was 
liable to fraud, as there may be great difi*erence in the 
size, and that it would be actual fraud if the small [119] 
turnips were assigned to the parson ; and they declared, 
that if the quantity were sufficiently large, as if the growth 
of a whole field, or a whole acre, were gathered at one 
time, they ought to be set out in heaps, and the parson 
to have every tenth heap. As to potatoes, which ifi this 
respect bear a strong analogy to the last mentioned pro- 
duct, being generally sown in considerable quantities, it 
has been (s) determined where they were brought home to 
ibe defi^ndant's house, and placed in a bre5vhouse, and 
there measured, and the tithe set out, that this was not a 
due setting out of this species of tithes, the parson having 
a right to insist that a tenth part should be separated from 
the nine upon the spot where the potatoes are dug and 
before they are removed; whether such separation may 
be accomplished by measure, pr weight, is not stated ; 



(r) Gwill, 944. Beaumont v. {s) GwUl. UIO. Bosvrorth o. 
SMlcot. Benson v. Watkins. Limbrick. 
Baob. 10. Gwill. 61^. 
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but one or other of those methods seems a juster course 
of proceeding than leaving them on the ground, either irt 
computed heaps, or in parcels, each potatoe being nume- 
rically counted, inasmuch as they differ in size like turnips. 

Peas and beans have been already spoken of on two 
former occasions, namely, under the division of tithes into 
great and small, (supra, 60) and under the head of com and 
grain, (supra, 77,) when they are cut and harvested in a 
ripened state. It may be cdlected by what has been laid 
down under the article of hops, that when peas and beans 
are severed from the stem, and plucked green by the hand 
for the food of man, a different mode of setting them out 
must be pursued ; and that in this instance they are im- 
mediately on such severance tithable by measure. It is, 
however (t) only when peas are thus gathered to sell, or 
to feed hogs, that they are tithal^le at all. If the occu- 
(^1203 pier gather them green to spend in his house, 
where they are accordingly eaten by the family, no tithe 
shall be paid of them by the law of the land, without the 
aid of a local or particular custom to effectuate the ex- 
emption. 

Fruit (m) trees growing in gardens and in orchards pay 
tithes of the apples, pears, and the like, which are tithable 
immediately upon being gathered, and as it seems by 
measure. The (v) court has even ordered the defendants 
to account for the tithes of such apples as fall from the 
trees ; and also, for the tithes of (ic) wild and (x) black 
cherries, though in the latter case it was insisted in op- 

(0 1 R. A. 647. (w) Gwill. 530. Anon. 

(u) God. rep. Can. 408. (x), Bunb. 183, Gwill. 657. 

(v) Gwill. 581. Lister v. Foy. Chapman r. Barlow. 
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position to tbe claim, not only that they ^rdw wild in 
hedges^ and waste places^ but that thd trees served for 
fencing the grounds. 

In respect to the tithes of orchards, A (y) party sued in 
the ecclesiastical courts in his answer there ilHeged, that 
the apples were stolen and never came to his use ; and it 
seems to be a good defence. F^or this distinction wa^ 
taken and admitted^ that if t sdffer One to pull my apples^ 
the parson shaill have tithes ; but if they are taken by 
persons not known, thfe parson shall not hate tithes df 
them, for they are not tithable befote plucking. Biit a 
pecuniary composition for the tithes of snCh articles may 
be diie by immemorial cdstonli, which constitutes a modus, 
if (s) the custom be a parochial ond, extending to gardens 
^nd orchards throughout the parish, then the enlargement 
of the ground so cultivated, or the plantation of a new 
orchttrd \^here such custom prevails, does not mafke tithe, 
due in kind ; but it is otherwise, if it be a special prescrip- 
tion for atiy particular garden, or orchard, infra, 184. 190. 
194.215. Accordingly it has been (a) aidjudged that such 
pecuniary payment can only be for ancient gardens and 
orchards, when they are specifically, and individually, 
sought to be thereby discharged from tithes in kind. In 
like manner, (6) where it was insisted in answer to a de- 
mand of tithes of apples in kind, that they ought not to 
be so paid, for that a modas of fourpence for every 
hogglhead of cyder had been for time beyond memory paid 
to the rector there, in lieu of all orchard-fruit growing 
within the parish, the court was of opinion that the pre- 

h _ 

(^) Heth, 100. Anon. "wick, cited in Franklin c. The 

(s) 3 Burn^s Eccl. 1. 430. Wats. Master, &c. of Sti Cross, 

c. xlix. f. 447. (b) Gwill. 535. Edgerton 9. 

(a) Bonb. 79. Perrot v. Ma*- FoUett. 

K 
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tended modus or discharge of orchard fruit not made into 
cyder was a void custom. 

It is here proper to mention that it was a great question 
in a (c) cause debated between twenty and thirty years 
ago, sometimes denominated the Kensington xase, whether- 
hot-house plants, as pine-apples, melons, orange-trees/ 
and the like, were subject to tithes; the court of exchequer 
[121] being of opinion in favour of the claim, an appeal was 
brought to the house of Lords, and the following reasons 
were insisted on by each side respectively. In opposition 
to the demand it was* urged, that such tithes, if any were 
due, must be of the predial kind, the definition of which 
was, that they arise merely and immediately out of the 
ground. The plants in question, it Was well known, w^ere 
not the produce of the soil of the country ; a climate and a 
compost must be prepared for them to keep them in a 
state of vegetation ; they do not grow in nor ever commu- 
nicate with the natural earth, nor derive from it their 
sustenance; that as to pine-apples in particular, a principal 
source of expected emolument to the parson, the skill and 
labour of several years are necessary to be bestowed to 
bring them to maturity, independently of the great ex- 
pence of hot-houses of the different classes, to which they 
are successively removed, tan, fire, and other articles; that, 
they are subjects of traffic, and bought and sold in their 
several stages, and . slow approaches to perfection, which 
is only attainable by the skilful management of artificial 
heat; and that they are frequently propagated in one 
parish, nurtured in the succession houses of a second, and 
pushed into fruit, ripened, and cut in a third or fourth. 
These remarks, relative to pine-apples, were applicable 
also to orange-trees, with the additional circumstances, as 

(c) Gwill. 1204-1229. Adams V. Waller. 
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to the latter^ of a large prinse cost and a high duty on the 
importation. Prom these facts it was inferred, that if the 
payment of tithes for these and other exotics was to be 
added to the operose and expensive method of cultivation, 
it must put an end to that species of horticulture. It was 
farther contended, that such hot<house plants as usually 
grow in the soil, but would not grow there without arti- 
ficial heat, were not the proper subject-matter of tithing; 
and with respect to all other nursery-trees which fre- 
quently undergo many removals from parish to [122] 
parish beforfe they are* ultimately planted for use^ it was 
submitted, that they ought not to pay a full tenth of their 
whole value upon each removal. Then as to the objec- 
tion, that the facts urged as reasons against the liability to 
payment of tithes were not equally in evidence, it was 
answered, that supposing the court could not take judi- 
cial notice of what all mankind know, which was a posi- 
tion not to be admitted, and in many instances untrue, 
yet private knowledge of a notorious usage might have 
induced the court appealed from, to have directed an en- 
quiry by the proper officer into these particulars, the re- 
sult of which would have given them judicial knowledge. 
Lastly, the decree ought at least to have directed the 
officer, in taking the accbunt,to have made fair allowances 
for the heavy expences peculiarly attending the cultivation 
of exotics, and not to have decreed an account generally, 
which if so taken niust do apparent injustice to the appel- 
lints; wherefore^the decree ought to be reversed, or at 
least varied. On the other side it was insisted, that the 
argument drawn from the expence, difficulty, and artifi- 
cial mode of raising the productions, and from the nature 
of the soil, climate, and places in which they are raised, 
iirged to shew that they are not tithable matters, or not 
tithable in kind, would equally serve to prove various 
other productions not tithable, or not tithable in kind^ 

K 3 
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\vhich have always been admitted to be so^ and would 
tend to make the same productions reasonably deemed 
tithable in some parts of the kingdom, which could not 
be so considered in other parts ; and if exotics, as such 
were not tithable, few of the vegetable productions in 
this country being believed to be indigenous, the land 
would scarcely yield any tithable matters whatever ; that 
if it were inconvenient that productions of this sort 
raised for sale should be adjudged tithable, or tithable in 
kind, which inconveniences in the present case ihe appel- 
[123] lants have occasioned, the incumbent having been 
always willing to accept a reasonable composition an acre, 
such inconveniences could be remedied only by an act 
of the legislature, and could not be removed by those who 
in their judicial characters and capacities were only to 
declare what the law is, at the time of pronouncing their 
judgment. And lastly, that it had been long settled, that 
plants, shrubs, trees, fruils, and roots planted, and raised 
in nurseries, and sold out again without having made an 
increase, are tithable in kind, and it is reasonable that 
they should be so considered. Such was the scope of the 
arguments submitted to the house of Lords in the cases of 
the appellants and respondent respectively, upon the ques- 
tion touching the more essential merits of the cause ; but 
other points were in litigation. A composition in lieu of 
these tithes, and payments under it, were proved to have 
subsisted; did it or not require notice to be given to 
effectuate its determination, inasmuch (d) as the occupiert 
had set tip an adverse title, by insisting that the agree- 
ment or composition was binding during the incumbency, 
and had filed a cross bill to substantiate such agreement ; 
thus, as it was argued, they disclaimed the relation ana- 
logous to that of landlord and tenant, on which the neces- 

(d) Gwill. 1217. 1220-1. Hume v. Wrigbt. 
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fiity of notice is founded. It appears, however, the house 
thought, that notice was necessary under the circumstances 
of the case. The notices s^ctually given by the incum- 
bent were dated the eighth of September to determine a 
composition, as from the Michaelmas-day following for the 
ensuing year, and the bill was brought for tithes in kind 
for that year. The house, therefore, propounded this 
question to the judges, whether a notice given upon the 
eighth of September is sufficient to determine a composi- 
tion for tithes from year to year ; such year commencing 
on the twenty-ninth of September. All the judges [124] 
present concurred in opinion that such a notice is by no 
means sufficient to determine such a contract, in conse* 
quence of which the decree of the court of exchequer was 
reversed, (infr. 227.) But the prior decision by that ju- 
dicature, of the main point as to these exotic plants being 
essentially (e) liable to tithes, seems not to have been in 
any degree shaken by the event of the appeal ; and that 
they are subject to such payment may, therefore, be 
thought supported by the authority of this adjudication a€ 
well as of superior reason, though perhaps it may be 
equitable that allowance^ should be made to the g^ardenec 
in respect pf the expensive, and extraordinary modes of 
cultivation, unless t^e can be duly compensated by the 
prices set on the nit^e parts destined for sale. Indeed, I 
believe it is very usual, and several books refer to such an 
arrangement, from motives of mutual coi^yeniehce anc| 
Inoderation, for incumbents, and tithe-owners to agree 
with the occupiers of garden-ground for a stated compQ* 
sition by the acre,, or the like. 

Nevertheless in a much later case, in which an impro-> 

(e) Neither the expensire, nor hops was erer deemed a reaspn 
the very precarious caltiYation of agaiast subjectiDg them to tithes. 



124 Late of Tithes: Chap. IV. 

priate rector filed his bill against nurserymen within the 
parish for the tithes in kind of all the produce of the 
nursery grounds^ as well for young trees, ordinary fruits, 
and garden stuff, as for pines, grapes, and all exotics 
produced, or brought to perfection in hot-houses, and 
green-houses; and the defendants admitted his claim to 
tithes of all the productions of their nursery grounds, 
which they had offered to settle and account for; but 
denied it in regard to any productions forced, or preserved 
in buildings, (that is to say) pines and other exotics, 
which they admitted they cultivated in their houses ; in- 
sisting that those articles were not tithable : the court de- 
creed that so much of the bill as prayed an account of 
pine-apples, grapes, and other exotics raised in hot- 
houses and green-house;s, should be dismissed without 
costs; and that the rest of the bill should be dismissed 
with costs. (/) 

j^l25] VII. Honey and max of bees are the last articles 
which I shall here mention among this class of predial 
tithes, for they are so ranked and denominated by {g) 
Godolphin, (A) though they seem not to fall exactly virithin 
the definition. The (j) bees themselves are not tithabk 
because they SiTeferie naturte. But {j) the honey and 
wax are de jure tithable in kind. And {k) the manner of 
tithing them is by Ihe tenth measure of honey, and by the 
tenth weight of wax. It is reasonable to imagine, that 
before the importation and ui?e of «ugar, the increase of 
English honey was more attended to and studied than it 
is at present, and that consequently this article then 

(/) WorraUt?. Miller and Sweet, Gwill. 501. Marg. . 
in Exch. 19 Dec. 1801. U) 1 R- A. 635. W. Jon. 447. 

(§•) Rep. Can. 389. , 3 Cro. 559. Gwill. 501. Barfoot 

(h) C. xlix. f. 448. V. Norton. F. N. B. 118. 

(t) 1 R. A^ 651. ^ Cro.. 404. . . {k) God. Rep. Can. 389. 
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formed a considerable object in the tithing system. Yet 
I have not found its price noticed in the (Z) accounts of 
provisions in the early reigns. But if in this respect the 
ecclesiastical revenues have sustained defalcation^ the 
many valuable vegetable productions of novel cultivation, 
unknown to former ages, may be estimated as forming a 
more than adequate recompence, without speaking of the 
general improvements in agriculture, and the [186]] 
much larger proportion than in ancient times of lai)d ii^ 
tillage^ 

I proceed now to the consideration of tithable matters 
©f the species called mlxt tithes. 



VIII. Of this kind is the. important article of milk. 
The (m) canon of archbishop W^inchelsey, relating to 
milk, runs thus : '' decima vero (n) lactis et casei de vaccis, 
et capris provenienSy ubi cubant et pascuntur^ ibi solvatur, 
alioquin si cubant in una parochid et pascuntur in alia 
parochid decima inter rectores dividatur (o) omnino.'! 
Here Dr. Burn (p) expresses a doubt whether, as the law 
now stands, the cattle shall not pay tithes in kind, only 
where they are milked, and an agistment-tithe in the 
other parish. Such double tithing, however, of milch* 
cattle seems at least not to be warranted by the autbo- 
rity which he subjoins, and which is the case of the par-r 



(^ Collected at the end of dif- 
fereat reigns in Pari. Ilist. toI^, I. 
and II. 

> (m) Lynd. 199. 
• (n) '' Sive yaccarum sire oTium 
^^ Tel caprarum aliorumTe anima* 
'^ liam de quibas colligitur lac." 
Lynd. 200. Bat it seems tithe of 
ewe-milk is only due by custom, 
for a prescription to be exempt 



from payment of it is good.' 1 R. A. 
654. Giles, t. xxx. c. 5. " This is 
'' but to insist upon the whole 
'^ right against which the custom 
c^ has not prevailed.^' 1 Lord 
Raymond, 137. 

(o) Non equaliter sed prppor- 
tionaliter, Lynd. 198, but any such 
divisions. 

(p) 3 Eccl. 1. 450. 
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son of Svvillington^ and an inhabitant of the 'adjoining 
parish of Kippax before referred to, under the article of 
agistment: Such inhabitant had carried the milk of his 
cattle depastured in Swillington to his house in Kippax, 
and used it there. It was argued that if a man has 
arable land without a house, as was the case of the party 
here, who had no house at Swillington, he is entitled to 
be discharged of the tithes of the milk, which maintains 
[]127] the servants, who plough the land, as much as if 
he had had a house, in which the milk was spent ; but 
the court answered, that the law was otherwise, for 
it is of the same nature with wood that is burnt in the 
house, which is exempt fron^ tithes only so long as it i^ 
so consumed. Such also is the law in respect of milk, 
which is discharged of tithes only because it is used in the 
house ; it was therefore resolved by the whole court, that 
the parson of Swillington should have tithes of the milk of 
the milch-cattle depastured in his own parish ; but of 
course he was not also entitled to an agistment-tithe, nor, 
could it be claimed by any body else ; consequently this 
case, if intended to elucidate the doubt above suggested, 
has not that elFect ; nor have I met with any express ad- 
judication as to the tithe of milk, where the cows havcj 
been kept in one parish and milked in another. But the 
following {(() decision reported as extracted from the de- 
cree-book of the court of exchequer, where the cattle are 
stated to be both kept and milked out of the demandant's 
parish, requires explanation : The vicar of Stepney suec^ 
among other things for the tithes of milk, declaring his 
readiness to have accepted a isupposed modus of sixpence 
for each cow in lieu thereof: The defendant not only in- 
sisted on the modus, but further that for the cows he had 
kept on a farm called Red Lion Farm, being always 

(g) Gwill. 607. Wright v. Elderton. 
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milked in Whitechapel, he ought not to pay tithes^ the 
farm-house being in the parish of Whitechapel, and he 
having paid tithes for them to the rector of that parish ; 
yet the court ordered the defendant to pay for the tithes of 
all his milch cows, as well those kept on Red Lion Farm, 
as those in the parish of Stepney, at the rate of sixpence 
a cow yearly, although the same had beeji milked in the 
parish of Whitechapel (infr. 144.). The reasons of thi^ 
judgment do not appear (r). 

Another (s) canon of the same archbishop has [128] 
the following provisions : '^ de lacte vero volumus, quod 
^' decima solvatur dum durat, videlicet de caseo tempore 
sua, et de lacte in autumno, et hyem^ : nisi parochiani 
velint pro talibus facere competentem rcdemptionem, et 
" hoc ad valorem decimee, et commodum ecclesia." Here- 
by, as Degge {t) remarks, the tithe of milk is to be paid 
in clieese, whilst the parishioner makes cheese, at other 
times in kind ; but, continues he, this part of the canon is 
generally over-ruled by the custom of the place ; for in 
many places they pay milk in kind all the year, in some 
only cheese, and in some, neither milk nor cheese, but a 
small rate instead of either ; and the (u) custom in this as 
in all other tithing is to be observed notwithstanding the 
canon. He adds, (v) however, soon afterwards, alluding 

(r) If the modas were personal as {/) P. II. c. 6. 

to all the parishioners keeping cows (k) But a custom, manifestly 

any where, it would have included unreasonable, will in this, as ia 

cows kept on a farm at any dis- other instances, be disallowed. 1 

tance, as well as on a farm in the Lord Raymond, 358. Hill v. Vaux. 

adjacent parish; or perhaps the Shortly mentioned Gwill. 1113. 

difficulty may be solved by sup- (vX Degge, p. II. c. 6, near the 

posing that Red Lion Farm ex- end. See Burslem v. Spencer, 

tended into both parishes. Gwill. 746. 

(«) Lynd. 194. 
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to the same provincial constitution, that where tithe milk 
is paid, there no tithe cheese is due, and so vice versd. 
Yet a distinction has been taken between the two articles ; 
for (w) it is laid doWn, that a prescription to pay the tenth 
cheese made from May-day until the first of Au^st, in 
recompence for all tithe milk for the wliole year, is good, 
[129] because that is the effect of labour, and is not due 
of itself, and therefore, it is a good discharge: on the 
other hand, to pay the tenth quart of milk is not good, for 
that is not what is due, milk according to our law not 
being tithable by measure ; but the chief justice held that 
to pay the tenth quart of milk at the parsonage-hotise, op 
at any other place, is good. In like manner, (x) if the 
custom be to carry the tithes of milk, however separated 
from the nine parts, to the parsonage-house, or to the 
church porch, such custom must be observed by the pa- 
rishioner. To (i/) 'a bill filed in the exchequer insisting 
on such custom of carrying the tithe milk to the church 
porch for the use of the parson, the defendant by his an- 
swer stated, that he had set out every tenth meal of milk 
in clean pans or vessels, and that the plaintiff having neg- 
lected to carry it away in a reasonable time, he, the de- 
fendant, had thrown it upon the ground, and he denied 
the custom alleged, and prayed an issue to try it. It was 
proposed, on behalf of the plaintiff, to read depositions 
taken in a former cause between the same parties, which 

(w) 1 Cro. 60Q. Austyn v. things for tithes of milk ; but what 

Lucas. Mo. 909. 1 R. A. 631. S. C. feU from the Court relatWe thereto 

A similar custom has been declared is not mentioned in that report, 

void, but the terms of it seem ob- Yet Banbury's Report seems con- 

scure, and no reason is given, firmed in another place. Gwill. 

*Gwin. 580. Lister v. Foy. 826. Carthew v. Edwards. 

(x) Bunb. 73. Dodson v. Qli- (^) Gwill. 1046. Morgan tu 

Tect It appears, Gwill. 623. S. C. Ne? ille. • 
that the bill was filed among other 
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was objected to, but the objection was over- ruled, the 
same question being at issue in that cause. Several wit- 
nesses deposed in support of the custom, whereupon the 
chief baron declared, that it was not an invariable rule in 

•questions of this nature to refer themselves to a jury ; but 
only where the matter is doubtful, and they take that 
course in cases both of moduses and customs. He then 
summed up the evidence for the plaintiff, which appears 
very satisfactory and convincing in proof of the custom. 

' Another of the barons argued, that the parish having been 
for the most part under a composition, the produc- [130] 
tion of many instances of the custom could not be ex- 
pected ; that there is a great difference between a bill for 
(subtraction of tithes, and a bill to establish a custom ; a 
farmer will not set out his tithe in a way that is burthen- 
some to himself, without a custom. Accordingly, the 
plaintiff prevailed in obtaining a decree for an account of 
those tithes without the hazard and inconvenience of re- 
ferring the existence of the custom to a jury. 

, It may be recollected from what has been stated, that 
this species of mixt. tithes is required to be set out by the 
common law, as it is enforced by the (z) statute of Edward 
VI: in regard to all tithes of the predial kind. The com- 
mon law method then of tithing milk is thus laid down : 
(a) '' That if there is no particular custom or usage, the 
paAshioner is obliged de jure to pay every tenth meal ; 
to milk the cows at the usual place of milking into his 
own pails, and the parson is obliged to fetch it away 
'^ from the milking-place in his own pails in a reasonable 
'' time ; and if he does not fetch it away before the next 
'^ milking- time, the parishioner may justify the pouring of 
'^ the milk upon JLhe ground, because he then has occasion 

(z) 2 and S E. VI. c. 13. (a) Baab. 73. Dodson v. Olirer. 
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^' for his own pails'' {h). And it was alleged to have been 
determined by the whole courts that the milk ought not 
to be carried either to the church porch, or to the par- 
son's house, but that it ought to be fetched by the parson. 
On this last point, as on other branches of tithe law, much 
uncertainty and fluctuation of opinion have formerly 
prevailed among the judges of the superior courts. In (c) a 
[131] cause where no custom was insisted on by either side, 
although slightly mentioned in the bill, the barons of the 
exchequer being divided in opinion upon the question, 
after long deliberation, and much argument by civilians 
and common lawyers, finally decreed that the defend- 
ant for the future should bring or send his tithe milk to 
the church porch, to the end that tlie plaintiff, or his 
agent, or servant, might receive the same without cost. 
Several years after this solemn decision, we find (d) the 
judges of the common pleas declaring that of common 
right titlie of milk is payable at the parsonage, or vi- 
carage house. Yet notwithstanding these authorities, the 
law seems now clearly settled otherwise. To this effect 
is a case (c) of later date than the two cases just cited, 
where the answer st9.ted, that the , plaintiff, the rector, 
having declared he -would not send for, or fetch the tithe 



(b) See Hatchinsz?. Full, Gwill. 
1202. 

(c) GwiU. 527. Dodd v. In- 
gleton. The bill stated that the 
defendant under the colour of some^ 
words in a decretal order in a 
former cause between himself as 
plaintiff, and other persons inhabi- 
tants of the same parish defendants 
the now defendant had not serUy 
or carried the same every tenth day 
or mealy as he ought to have dohcy 



acQordtngtothe custom o/f he parish. 
These words were " that the de- 
'' fendant shall pay to the plaintiff 
'' tithe milk in kind all the year 
^^ round, the said plaintiff or his 
^^ tithe gatherer making a demand 
^^ of the same at the respective ha^ 
" bitations of the said defendants,'** 

(d) 1 Lord Raym. 129. Scoles 
V. Lowther. 

(e) Gwill. 826. Ckf^Bw v. 
Edwards.. 
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railk, the defendant ordered every tenth meal of his cows 
to be turned upon the ground, it not being usual or cus- 
tomary for the parishioners of that parish to carry their 
tithe milk home to the rector, and the court, on the au- 
thority (/) of a determination above referred to, declared 
that the defendant ought to have milked the tenth meal of 
bis cows in vessels of his own at the place, and in the 
manner he milked the other nine meals ; and that the 
plaintiff ought to have fetched it away in his own vessels. 
And in a judicial argument on a still more recent [132] 
occasion, the chief baron cites, and seems to give his sanc- 
tion to a prior adjudication, {g) according to which it was 
holden, that of commt)n right, and without a custom, the 
vicar ought to fetch the tithe milk. 

This mode of determining the tithe of milk, namely, by 
the tenth meal, appears to be established by a series of 
authorities, in (Ji) one of which it is added, that " in all 
cases where you do not make out some custom, you must 
pay according to the canon.'* And the meaning (i) has 
been in a decretal order studiously explained to prevent 
possibility of doubt, in the following words ; " The de- 
'' fendant's whole tenth meal's milk every tenth morning, 
'' and his whole tenths meal's milk every tenth evening." 
Yet the same subject afterwards underwent much discus- 
sion in (/) a cause comprising various matters ; but in 
which the manner of tithing milk was considered as the 

(/) Buob. 73. Dodflon o. Oli- which was clearly wroDg, there- 

ter. fore, he was decreed to account. 

{g) Bedle v. MiUer, cited in Gwill. 1X14. 

Erskine o. RafBe. Gwill. 969, (0 GwiH. 5^9. In Dodd v. Ingle- 

970. ton. See Gwill. 1112, 3, 4. 1118. 

(A) Bunb. 20. Gwill. 618. T. Rayro. 277. S. C. 
Bate o. Sprakliog. The defendant {j) GwiU. 1101 — 1120. Bos- 
had set ottt the tenth of each meal worth v. Limbrick. 

2 
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principal, and most interesting question. The defendants^ 
the parishioners^ professed to have duly set out to the plains 
tiff, the rector, for his tithe, every fifth evening meal, which 
they said was the tenth meal^ to which the parson was 
entitled. The plaintiff on the other hand, contended^ 
that the tenth meal's milk properly included the two suc- 
cessive meals of the tenth day, and of that opinion was the; 
[1333 court of exchequer; and after citing (k) numerous 
cases on the subject (/) accordingly declared the plaintiff 
entitled to the tenth morning's meal of milk, and the tenth 
evening's meal of milk, and ordered the defendant to ac- 
count for the same with costs. Prom this part of the decree 
there was; an appeal to the house of Lords, where, among 
the printed reasons on the part of the appellants, it wasr 
urged, that the mode of tithing established by such decree 
in. giving to the respondent the whole meal of every tenth 
morning, and every tenth evening, was giving him, instead 
of the tenth meal, the nineteenth and twentieth meak, be- 
tween which there was no more connection than between 
the first and twentieth, and that to deprive the farmers of 
the whole milk every tenth day, would subject them to 
great hardship, and inconvenience. Among the reasons, 
on the other side, the suggestion of inconvenience was' 
sifted in detail, and such detriment shewn to be inconsi- 
derable, though that ought not to outweigh the justice of 
the case ; that the tenth meal, and the tenth day have been, 
and ought to be considered as expressive of one and the 
same idea; and the tenth of the morning's milkings and 
the tenth of the evening's milkings have conjunctiy 

(k) But not what is said respect* was by accident it happened to be 

ing tithe-milk in Scoles v. Low- the whole milk of the day, namely, 

ther, Ld. Raym. 129, nor this if the cows had been begun to be. 

part of Erskine v. Ruffle. Gwill* milked in the evening, instead, of 

9Qlt the morning, then the tithe milk 

(7) Premising, howcTer, that it would baYe been dve in the eTen- 
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been considered as the tenth meal; in confirmation of 
which proposition, stress was laid on the expressions of 
the decretal order in another cause above quoted ; that the 
produce of an evening's milking was, on an average 
throughout the year, at least one-third less than that of 
a morning ; what therefore had been done by the appel- 
lants was no more than setting out (m) a part for [134] 
the whole, which was void; as a prescription to pay less 
than a tenth is a void prescription. The case was argued 
at the bar of the house in the presence of several learned 
lords, who then filled, or had filled, the highest judicial 
stations^ when, without any debate or division, it was or- 
dered and adjudged that ''the appeal be dismissed, and the 
decree complained of affirmed/* without taking any notice 
of the costs of appeal. Thus the legal sense of the tenth 
meal of milk is finally ascertained^ and established. But 
as it was (w) remarked, on this occasion^ by the court ap- 
pealed from, there exist scarcely any modes of takin<^ 
tithes in kind wholly free from the probability of mutual 
inconvenience, which may suggest mutual accommodation, 
and lead to the settlement of a reasonable composition be- 
tween the parson, and the farmer. 

It is observable, that the printed reasons of the appellants 
and respondent concur in this respect, that when the tenth 
meal was originally declared to be the right of the parson, 
it was substituted in the room of the tenth quart, or the 
tenth dish, or the tenth part of each meal, which was be- 
fore supposed to be the thing really due, and that such tenth 
meal was introduced in favour of the clergy, and to remedy 
the inconvenience, which they sustained in being obliged 
to send for, and take away the produce of so numerous tith- 

hig, and in the morniDg of the sue-' Brincklow v. Edmunds, 
ceedingday. Gwill. 1115. («) Gwill. 1114. 

(m) Bunb. 307. Gwill. 711. 
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ings. And yfet, notwithstanding this coincidence of opinion 
in those who penned these statements in other respects ad- 
verse, in a (o) judicial argument, which I have naore than 
once referred to, the doctrine, that tithe of milk is due the 
tenth day, is traced back to the (p) Anglo-Saxon laws, and 
[^185] it is added, that the tenth meal of milk is due of com- 
mon right, and that this certainly is the most equal rule of 
tithing milk, though at some times the parson will have the 
advantage, and at other times the parishioner. How then 
IS it the most equal rule ? Tithing it by measure is sub- 
ject to no occasional disparities, and perhaps the (q) al- 
leged inconvenience of that mode is magnified in suppo- 
sition beyond the reality, otherwise it would hardly have 
been established, and continued as the (r) incontestible 
law throughout the long civilized realm of ancient Prance. 
But with us, undoubtedly, the tenth meal, as above inter- 
preted, is the settled criterion of the tithe of milk. And 
where in a subsequent case, a custom of setting out the? 
tenth meal of the milk of each of the cows kept by the de- 
fendants, as such cows came to the pail^ or first came in 



(o) 6«rill. 969. in Erskine v. 
Ruffle. 

(p) ^^ Et qui caseum fecerit^ det 
*^ Deo decimumj sivero nonfecerit^ 
*^ lac decimo rf/^.*' A. P. LL. Edw. 
Conf. qnas. Guil. Bastard confirm. 
Wilk. LL- Anglo Sax. ISSi 

(^q) The tenth meal Is said to 
hare been established by reason of 
the trouble, which would other- 
wise accrue in collecting so small 
parcels. 2 Dan v. Abr. 596. 

(r) And tithe-milk could not 
be made into cheese without the 
consent as it seems, tacit or express, 
of the parish priest entitled thereto. 



" Be lade idem videtur ut ex de- 
*^ cem pintis una debeaiur, tamen 
" si fiant de voluntate cur ait eX' 
^^ pressa vel tacit a ^ caseiy dccimus 
*^ prastubitur curato quod est ma* 
** gisfrequens, Et idem in huiyro 
*' ut etiam decima debeatur^ Sfc'^ 
Hebuffi Trac. de Dascimis, Quaest. 
VI. § 33. These tracts of Rebnf- 
fas are extremely scarce ; the copy 
I consulted belongs to the Royal 
College of Physicians. " Pintis,''^ 
I suppose, means Saglish quarts. 
Du Cange, Glos. t. Piata says 
" Nostris Pinte'\ which is an Eng- 
lish quart. 
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mifk, and the tenth meal together, of all silich cows as 
happened to come in milk on the same day^ was stre- 
nuously insisted upon, the court of exchequer decreed 
an account with costs, and on an appeal to the House of 
Lords the decree was affirmed^ with one hundred poundi^ 

costs («). 

I 4 

IX. Another tithable matter belonging to the class of 
mixt tithes is the article of wool ; this subject hath been 
before touched on under the head of agistment^ supra, 9&, 
et seq. 

Tithe (t) of wool ii^ due of common right, at the tiriief 
when it is clipped ; but by prescription it may be set oxd 
the whole together at another time ; and if the spiritual 
court will not allow such prescription, that jurisdiction 
shall be restrained by prohibition from proceeding [136] 
in the cause. Tithes (u) are due for all fleece- wool ; but 
locks of wool seem to be not tithable ; indeed, in ther 
case referred to, a custom was alleged to discharge ther 
latter : A like prescription (v) to pay the tenth fleece in 
satis&etion of afl locks and tithes of wool, has been de- 
clared to be good in substance : And in attiother book', (w) 
it is said that such prescription ought to be of bcks of Wttoi* 
casually lost. Yet it appears from other {x) firtrthoritiiff, 
as if locks of wool nut being jnore than ordinary, and where 
no fraud is used, are exempted from tithes by the general 
rule of the common law, without the aid of any custom or 



(iy Hutcbin* V. Fill!, Gwlll. (i)) 1 Cro. 563, Jesop «• 

1200. Payne. 

(i) Wats. C. L. 5«8. Mo. 9lO. (w) Mo. 9ll. Anon. 

iCro.rm. Qirlll;215. Oftfcn (x) 2 Inst. 652. Gdd. Repi 

V. Bun. Can. 462. Wood, Inst 1. Engt 

(u) Gwttl. B79. lister*, fty: i7y. 

L 
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prescription; and {y) if the parishioners without fr^ud, 
before shearing time^ cut off the dirty locks called the 
birling of sheep, of this no tithe shall be paid ; accord- 
ing to two cases, in one of which, however, it was sur- 
mised, as a consideration for the exemption, that the party 
claiming it wound up the tithe-fleeces for the parson. So 
if a {z) man shears his sheep round tbeu: necks about 
Michaelmas, to preserve them and^ their Beeces from 
brambles, and not for the benefit of the wool so clipped, 
but fairly and without covin, no tithe is due for such 
clippings, or neckings ; though here too, according to (a) 
another report of what appears to be the same case, it was 
judged necessary to support the discharge by a suggestion, 
that the parishioners used to wind up the other fleeces at 
their own charge. 

* 

[137] If (6) sheep die of the rot, or other disease, or if 
the owner kills them for domestic consumption, or sale, 
still tithe is due; not indeed of the skins, not being of an- 
nual renewal ; but for the wool of such sheep : though (c) 
if they die after being shorn, and before the Easter follow- 
ing, it is said the wool is not tithable^ unless the parson 
can prescribe to have it. But tithes are payable for sheep 
brought in after shearing, and wintered and sold, or killed 
unshorn (d).. 

Wool (e) of Iambs is tithable, though tithe has h^en 

Cy) 1 R. A. 646. Degge, p. ii. 646. See Latch. 264. Anon, bnt 

c- 6. see CeciH v. Scott, Littl. 31. 

(z) 1 R. A. 645. Degg«, p. ii. (c) Wats. C. L. 567. F. N.B. 

c. 6. ;118. 

(o) Bill. 242, 3. Foss v. Parker, (rf) Smith i}.Johnson,GwilL 606. 
cajle^ uijl. A^Joyse Vf Parker, (e) 1 R. A. 642. Wats. CL- 
fi. R. M. 14J. 1. 566. Banb. 90. GwiU. §2Q. 

{b) Degge, p. il. c. 6. 1 R. A* Baker v. Sweet,. ^ Bvrn^ EccK 1. 
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rendered of Iambs in their wool two mojiths only before, 
for it is a new increase {/). And as Burn remarks^ wherfe 
a modus is paid^for a tithe lamb, and the other niive lamb^ 
are shorn, tithes shall be paid of their wool, those of wool 
and lambs being different species of tithes, and conse- 
quently a modus for lambs being no satisfaction for the 
tithe of wod. , 

9 

It is laid down by (g) Degge, who extracts the doctrine 
from (A) Lyndwood, that if the sheep of several pro- 
prietors depasture together in one flock, or under one 
shepherd, yet this shall be no reason for their being tithed 
together, for every owner shall pay tithe of his individual 
sheep separately ; but if the head of a family keeps his 
flock mixt with the sheep of his children, '* in potcstate 
patris existentes, — tunc de talibus debet solvi decima 
tanquam de bonis ipsius patris." This latter case seems 
to be merely that of a father acting under the authority of 
natural guardian to his children. 

Some (i) writers assert that the tithe of wool is [138] 
to be paid to the tithe-owner proportionally for the time 
that the sheep are in the parish,, as, that he shall have 
eight pounds of wool lYi eighty, of forty sheep, in th/^pn* 
rish a whole year; four pounds of wool, if they were there 
only half the year ; two pounds if they were there only 
three months ; and a tenth of a twelfth part of the wool, 
if they lay and fed a single month in the parish : for (/) 
no space of time less than thirty days successively^ and not 

474. GwiW. sac. Carthtw V. (0 God. Rep. Can. 462. Wats. 

Edwards. C. L. 566. 

(/) Ibid. O) Lynd. IW. D^e^ p. ii. 

' (g) P. ii, c. 6. c, 6. 

ik) ProT. 199. 
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by intermission, is to be taken into the computation for this 
division of tithes between different rectors. But (/c) Burn 
on the contrary states, that it is now clearly holden that 
the tithe both of wool and lambs shall be paid where the 
sheep are shorn, and where the lambs fall, that is, pro- 
vided they be removed thither without fraud, and there be 
no equitable claim to any part of the tithes in the parish 
from whence they came : That these tithes are in no wise 
to be divided, but the whole are to be paid where they 
Iamb, or are shorn, and an agistment tithe for them in 
every parish where they have been depastured, as being 
there unprofitable cattle, yielding no other benefit to those 
tithe-owners ; and that no regard is had to the distinction, 
whether they have, or not, continued for less than a 
month ; for there is the same equity that tithes should be 
paid for one day as for thirty. But the same author ad- 
mits, that if the removal of the sheep was unnecessary, 
and only a little before shearing, or lambing time, this may 
amount to fraud, and if it appears in that light, tithes 
shall be paid in the parish, from which they were thus 
fraudulently removed. All those positions seem to be cor- 
rect; though contrary to this writer's usual practice, no 
express authority is cited in their support. He subjoins, 
[139] however, a case (/) relative to the question of fraud 
where the ewes were kept by the defendant in the parish of 
A. in wliich the demand lay, all the year until Christmas, 
when they were ready to drop their lambs, and then were 
removed to the defendant's own land in the parish of B. 
where there was a small modus only for lambs., and there 
kept till Lady-day for convenience of forage, as insisted 
on by the defendant, and at Lady-day were brought 
back to A. Tw6 of the barons of the exchequer at first 

(Jc) 3 Eccl. 1. 472. * r. EUis. See Lewis r. Giffard, GwUL 

(/) Bunb. 139. GwiU. 647. Boys 1270- 
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thought it might be proper to send it to an issue to try, 
whether the transaction was fraudulent or not, and whe- 
ther this had been the defendant's usual course of hus- 
bandry ; but afterwards they concurred in holding that 
there was not sufficient proof of fraud, and in dismissing 
the bill. This case does not amount to much ; but it seems 
to imply as to lambs, first that they are prima facie, and 
regukrly tithable where they are dropped ; and secondly, 
that if the suggestion of fraud had been satisfactorily 
evinced^ and the removal had not been plausibly accounted 
for, a right would have accrued contrary to the prima 
facie right, to the rector of the parish, from which such 
fraudulent removal was made : And moreover as to wool, 
notwithstanding the observation of the original reporter, 
that "the tithe of lambs must be paid where they fall, 
and is not a divisible thing as wool is," the tithe of the 
latter being due at the shearing of it, it may be better to 
adhere throughout to what Burn vouches for the modern 
doctrine on the subject, as tending to preserve systematical 
uniformity, and to avoid enibarrassments. 

On a former occasion, {supra, 66,) for the sake of the 
general principle, I referred to a case, (m) shewing [140] 
that a custom of tithing wool, without the tithe-owner's 
inspection, was void, from its being unreasonable. If a 
custom (n) is alleged to pay the tenth pound of wool for 
tithes of wool, without shewing that any thing, and what, is 
payable for a less quantity than ten pounds ; this also is a 
bad custom, or modus, for as to the quantity under ten 
pounds it amounts to a non decimando, or total exemption 
from tithe without any substitution^ which, as we shall 

(m) Hob. 107. Gwill. 279. Bunb. 321 . Christian ©.Wreno. Ace. 
WHson V. Bisliop of Carlisle, (w) 1 R. A. 64g. 
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hereafter sec^ is not allowed by law in regard to articles 
tithable^ as wool is, of common right. In such case,, 
therefore, of less than ten pounds, WoDd (o) says, a rea- 
sonable consideration shall be paid : And he adds, if there 
ar^ less than itn fleeces, they shall be divided into ten 
parts, or an allowance otherwise made. But any particu - 
lars of the method of tithing wool by fleeces, except as to 
the parson's general right of inspection, I have not found 
described, or ascertained in our books. At all events, 
tithing it by weight seems (p) a more exact and juster. 
mode, and being the common way in which {q) it is 
bought and sold, may more readily lead to a pecuniary re- 
compence, or occasional composition in lieu of taking the 
determinate number of pounds weight in kind. 

These are some of the n^ost important points relating 
to the tithe of wool. 



_/ 



X. I now proceed to the consideration of the tithes of 
young animals^ namely, lambSy calves^ lads, colts, and pigs, 
being also of the clasa of mixt tithes. 



(o) Inst. 1. Engl. 167. 

(p) It may, tberefoie, be thought 
e:^traordii:\ary, that the same laws 
of ancient France, which ordain 
the equal mode of tithing milk by 
measure, prescribe on the other 
hand the tithing of wool by tiie 
fleece. ^^ De Lana statim detonsd 
<* solvi et exigi solet ex decern veU 
^' leribus unumy pro decimtt^^^ Sfc. 
Rebuff, tractat. de decirais. Q. vi. 
§ 32. And see Fletcher ». Wil- 
kinson, Gwill. 675. in which case 
on motion for a- prohibition, a cus- 
tom was suggested for paying the 



tenth pound of wool and not the 
ttiuth fleece, and the court held it 
to be no modus, but only a different 
way of paying tithes in kind, and 
denied the motion. 

(f) Anno 1390. Wool on ac- 
count of a law against the exporta- 
tion of it was sold for 8s, for 2;. 
and even for ^20d. a stone. Par). 
Hist. Vol. I. at the end. This may 
serve to shew the validity or in- 
validity of wool moduses, as far 
as it depends on comparative valua- 
tion. See Gwill. 1058. 3edford 
V. Sambel]. 
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The (r) time of tithing lambs is when they are fit to 
live without their dams^ and can thrive on such food as 
the dam lives on, and when the occupier weans his own 
lamhs, and not before. Several (s) attempts have been 
made to fix by custom a particular day for tithing lambs, 
as on the feast of St. Mark, and on the first day of May. 
In (0 oi^c cAse, the court allowed, that such lambs as 
were able to subsist without the ewes on St. Mark's-day, 
were to be tithed ; but that such other lambs as were not 
then able, were to be tithed when they were able to sub- 
sist without the ewes. In (w) another case, it was referred 
to three neighbouring justices of the peace to enquire 
what was a fit time for setting forth tithe lambs in that 
country, who certified the first of August in their judgnrient 
to be a proper time, and the court approved of it. On 
(v) other occasions the court hath simply, and generally 
declared a custom of tithing lambs on St. Mark's- [142] 
day unreasonable, and void. But in the latest (w) case I 
have met with where such custom was insisted on, the 
Court, though it appeared to them unreasonable, still held, 
that it ought»to go to a jury ; and if facts were proved on 
the trial, which shewed, that in the country where the 
question arose the custom was unreasonable, the jury 
ought to find against it ; for reasonableness, as well as 
usage, is necessary to establish a custom. 



(r) Turner v. Weedoo, GwiU. GwiU. 105g. Bedford tu ^bell. 
524. GwiU. 630. Croft v. Blake, 3 (/) Gwill. 579. . 

Barn, Eccl. 1. 468. Gwill. 630. (u) 3 Burn, Eccl. 1. 469. Gwill. 

Croft's case. 630. 

(s) Ibid, and Gwill. 579. Lister (v) Croft v. Blake, Gwill. 530. 

9. F6y, 3 Burn, Eccl. 1. 469. 3 Bam, EeeL K 469. Gwill. 630. 

GwiU. 630. Heaton v. Regal, Bunb. 133.. 
Bunb. 133. ReignoMs v. Vincent^ («x)^ GwiU. 1058. 
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A (x) custom that where the parishioner has ten lambs^ 
the tenth (y) is due to the rector on St. Mark's- day ; if 
nine, the rector to have one, and pay the parishioner a 
halfpenny ; if eight, to have one, and pay the parishioner 
a penny ; and when seven Iambs, the rector to have one^ 
and pay the parishioner one penny halfpenny ; and that 
for a less number the rector is to have no lamb, but is 
only to have a halfpenny paid him for each lamb under 
seven, has been established as a good custom, notwith- 
standing it was objected, that by the case of Reignolda 
against Vincent^ a payment on St. Mark's-day was ad- 
judged void ; but (z) the original reporter remarks, it wajst 
. proved in this cause, that the parson had a benefit, foF 
when there were ten lambs, after the parishioner bad taken 
two, the rector was to choose his one. Bum observes (a) 
that custom has established id most places, that the parson 
shall have half the value of a Iamb, if there are five Iambs ; 
an entire lamb if there are six ; and shall receive or pay pro- 
[143] portionally for the numbers under five or above six ; 
but the generality -at least of such custom, so far %8 it re- 
lates to the parson's having a Iamb ii^ kind out of any 
number under ten, seems contradicted by a {b) case in the 
exchequer, in* which it was decifeed, that whei'e there are 
^bove or under ten calves, lambs, pigs, and tiie like, the 



(«) Bunb. 307, Gwill. 711- 
Brinklow v. EdmuDde. 

(y) Bunb. 133. One of the 
cases just cited, in which a custom 
of tithing lambs on St. Mark's-day 
was adjudged bad by the court. 

(z) Bunb. 308. 

(a) 3 Eccl. 1. 444, 6. 471. It 
stands there ^^ under fiTe and above 
si:ii^/' but the rector's largest pay- 



ment would be iU six. See Gibb 
V. Goodman, Bunb. 328. Gwill. 

735. 

(b) Bunb. 198. Gwill. 661. 
Egerton v. Still. Degge, p. ii. c. 
6. 251. 2 R. A. 308. See Latch. 
264. Anon. The two last books 
relate to tithing calves, in wbich 
the same rule prevails of denying 
the parson this election, 
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tithe of the odd number above or under ten^ shall be paid 
according to the value^ and not be carried over to the 
nett year. It may be presumed by the last expressions^ 
that the canon was in contemplation^ which gives the 
rector his election, either to receive a pecuniary payment 
for the odd number, or to let his tithe run on till a lamb 
or a calf should be due in the ensuing year. The common 
law refuses him such power of election, because tithes mu&t 
be piiid annually : where, however, there is an odd num-^ 
ber of Iambs, the tithe of which is to be accounted for, 
and no express modus particularly specifies the sums to 
be paid, I suppose they must be regulated according to 
the present value of money. For if there (c) exist a pre* 
Bcriptvoe usage , or modus of paying a halfpenmffor every 
lamb sold before May-day without any other tithe for 
them, and the parishioner one day only before May sells 
all his lambs, this appears to be construed fraudulent, as 
an undue and immoderate abuse of the custom, and he 
shall not be discharged by such custom from paying the 
value of the tithe. Some do«bt may, however, be enter- 
tained of the soundness of this last doctrine ; but the 
mention of it aiacks at least the distinction between pre-^ 
seriptive payments j and what is meant by the vahaey or 
modern prices of articles on sate. 

It is obvious, that what has been said of lambs is [1443 
geaeratty applieable to the otheis young animafa enu- 
merated. Thus, {d) a single calf hath been aii^udged 
tithable, and the defendants seeking to oblige the vicar to 
accept a shoulder of each calf in lieu of his demand, 
without the warrant of any cui^tom* &r that purpose, the 
court, upon debate of the matter, was of opiition, that the 

(c) 1 R. A. ,6S2. Wood Inst. (iQ Gwill. 541. Ketiyon ». 
1. Engl. 169. West 
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tenth part of the value of the calf, when taken from the 
cow^ to be sold or killed^ ought to he paid for the tithe 
of it ; which (e) value in case of sale is it seems to be 
ascertained by the actual price. 

A prescription to pay a certain sum of money for five 
cows having calves^ another siim for six cows having 
calves^ another sum for ten cows having" calves, in satis- 
faction of all the tithes of cows and calves, was adjudged 
void, because it alleged no payment for any intermediate 
number of cows between six and ten, or when the number 
exceeded ten. (/) So a modus of 6^. %d. for one calf in 
ten without saying, and so in proportion if there be a 
less number than ten, was held bad. (g) 

CoUs (h) are tithable in the same manner as calves^ and 
so are kids (i). 

As to (Ic) pigs, such custom was established as a good 
local custom in regard to them, as I have before men- 
tioned to have been established respecting lambs, where 
a parishioner has ten, and regulating the sums to be re- 
spectively paid, or received when they fall short of that; 
number. The court (/) hath also ordered a defendant 
to pay a modus, or certain yearly sum of twenty-pence, 
for €very sow that had pigs, which are at any time kept by 
the plaintiff in the vicar's parish, although such sows 
farrowed in another parish ; but this was in a case be- 

(e) 1 R. A. 648. Engl. 167. 

(/) Martin v. Briggs, 2 Liitw. (0 Wood, 169. 
1037. GwiU. 661. (A:) Bunb. 307. GwiU. 711. 

{g) Grf lb. V. Goodman, Bunb. Brinklow v. Edmnnds. 
3?8* GwilJ. 735. , (0 GwUl. 607. Wrights. El- 

(A) Gibs. 678. Wood Inai. U derton. 
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fore noted as requiring^ explanation^ and not so fully 
and particularly stated as to be easily understood, (supra^ 

127.) 

.A custom^ that every occupier of lands within the pa- 
rish having any pigs farrowed within the same to the 
number of seven and upwards^ and not exceeding ten in 
number^ shall pay to the tithe-owner one of such pigs in 
lieu of such number of pigs for that year^ and that such 
occupier shall not render any satisfaction in respect to the 
tithes of pigs being under seven in number in any one 
year was held good ; though it was objected, that this was 
an uncertain recompence for a certain duty^ for that if the 
number of pigs was under seven it gave nothing ; if aibove 
the number of seven and not exceeding ten, it gave one; 
wliether therefore the parson was to have any thing at all 
was altogether contingent : that both by the common law 
and canon law the parson is in such a case entitled to a 
rate-tithe^ the canon law giving a money payment for any 
number under six, and fbr all above that number and under 
t6n giving him one, he returning to the parishioner a 
proportionate sum fbr the number it may fall short of ten ; 
that the common law gives a money payment for any. 
nximber under ten : but the court observed, that the.ob-v 
jection to this modus would have been, strong hctd the 
subject been: divisible, but as the case stood there was 
nothing in reason against it, for it would be beneficial to 
the parson the animal being very prolific, (m) 

Lastly, as to these young animals in general, it is [145] 
(w) held, that the regular period of tithing them all, is 

(m) ManteU tJ, Paine, Gwili. 565. cap. 50. See Jacob's Law 
150^. Diet. Tithes, CaWes. 

(n/l)egge, p. ii. c. 6, Wats. C. L, 
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wb^fi they are so old that they mfty be weaned^ and live 
n^ithout the dam^ unless the custom of the place confine 
the payment to any certain time^ or age. Such custom^ 
however^ must not be unreasonable ; and in respect to the 
observation of the court in two cases before referred to, as 
to what is the propei time, it is, when the owner weans his 
tfwn Iambs ; Born (p) explains, and justifies the mutual 
ftiirness of it, by laying, '' it is not supposable, that the 
'^ 6wner will wean his Iambs sooner, or keep them with 
'' th6 ewes longer than they are fit to be weaned, the 
^' former being a prejudice to the lamb, and the latter to 
'' Ihe ewe." 

XI. The next tithsble articles of the mixt kind to be 
noticed are the young ofpouUry, and tame fowls. 

AH {p) tame and domestic fowls, as hens, {q) geese, 
and ducks, are subject to the payment of tithes, either by 
the tenth of their young, or of their eggs ; but not of 
botb, for where the yoiung are tithed, the eggs shall not 
be 80 too, nor ^ converso ; and whether the payment shall 
he satisfied out of the number of the young, or the num- 
ber of the eggs, depends upon the custom of each plsK^e in 
particular. Swans (r) are for this purpose eminierated 
among tame fowls, and as tithable by the common law, 
aind no controversy appears on the subject. But with re- 
gard ta turkeys mentioned as tithable by the same writer, 
a doubt (s) has^ been entertained, whether they did not fall 
[146] under the description of such birds as are fera 

(o) 5 Eccl. I. 442. featliers of geese would in some 

f /)) Degge, p. ii. c. 2. . Wats, parts be of considerable value. 

C. L. 457. (r) Ibid, 

(g) According to Lynd. 193. (*) Wood, liist. li. Eng. 172. 

note (f/) ^^ ed tnim lana ovina^ ut' Mo. 599. Hugton v. Prince* 

" Mc Uem Uporina^ anserina^ et CU" Wats. C. L. 457» 

« prwifl." Tithes of the quills and 
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natur<ie, which would exempt them from tithes without a 
special custom rendering them, liable. This matt^> how^ 
ever, is now settled; for in a (t) cause in chancery. io ' 
which tithes of them were demanded, the Master of t^Q 
Rolls declared, that he could not see but that turkeys wev^ 
birds as tame as bens^ or other poultry, and therefore^ 
must pay tithes ; but he admitted, that if tithes were once 
paid of the eggs, there could be no demand made a se* 
cond time in respect of the chickens hatched afterwards. 
And in another (u) suit in the exchequer it was adjudged, 
that no ;nodu8 could extend to turkeys, because they are 
in respcict to time of modern introduction into Englaad ; 
but as to birds, really and essentially fera natura, as (v) 
pheasants, (^ee supra, 95,) and partridges, if a. man keepa 
them for breeding in an enclosed spot, and clips iheir 
wings, still they shall pay no tithes, though in one case 
they are expressly termed tame pheasants and paiv 
tridges ; while in another, they are said not to be re^- 
claimed, and that they would fly away if their wings 
were not clipped ; the point seems to have been decided 
on their originally wild and roving disposition. For the 
same reason tithes are not payable for a decoy of wiht 
ducks, or for ducks of that description, or other wild fbwt 
taken in a decoy (w). 

XII. The last species of tithable objects falling under 
the denomination of mixt tithes are eggs^. In resp^qt ta 
which it is to be observed, that three (x) eggs for every 
cock, and drake payable on Wednesday before Easter, 

(0 2 Wms. 462. GwiU. 670. See Degge, p. it. c. 8. 

Carleton v. Brightwell. (») Camell v. Ward. Gwill. 

(u) Bunb. 307. GwUl. 711. 531. 

Brincklow 9. Edmunds. (x) Bunb. 307. Gwill. 711. 

(«) Mo. 509. Hagton v. Prince. Brincklow '0\ (dmunds. 
1 R. A. 636. Wats. C. L. 457. 
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ft 

and for every hen^ and duck respectively, three eggs, in 
lieu of tithe eggs^ and chickens, and ducks hatched in the 
parish, has been established a good modus, or custom {y). 
[147] It hath also been adjudged to be a good modus to 
pay thirty eggs in Lent for all tithes of eggs. To the 
latter of these Gibson (z) objects, that it seems incon- 
sistent with the principle of law that every modus ought 
to be somewhat, as to kind, different from the thing which 
is due ; {infra, 199,) but lord chief justice Holt (a) vin- 
dicated the determination by observing, that the custom 
binds the parishioner to the payment of so many eggs at 
that time, and whether he have hens, or not, he is obUged 
to make it ; so that he may be forced to buy eggs to pay 
the parson, and that makes it a good custom ; but if the 
custom were, that he should pay thirty eggs of hts own 
hens, it would be invalid. Eggs of tame ducks kept for 
the service of a decoy of wild fowl are not tithable^ v^itb- 
eut proof of a custom for their being so (6). 

. As to pergonal tithes, they are shewn in the last 
chapter t6 consist, chiefly at least, of mills, and fish; the 
general manner of tithing which was there mentioned, to 
b^ by the tenth part of the clear profits, after a,deduc* 
tion of the expences. 

{y) IR.A.648. Vaux. 

(2) Cod. 679. (Jb) Camell v. Ward. Gwill. 531. 

- (a) Ld. ilaym. S60> in Hill v. 
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CHAPTER V. 

Tithings Tithable hy special Custom. 

CUSTOM^ in the sense in which it is applicable to 
every legal subject^ must be alleged and proved to 
be circumscribed within certain local boundaries^ as most 
frequently with reference to the present subject within the 
parish in question^ and its vicinage. For (a) if it be a 
general custom of England^ it is common law. But 
particular customs diifering from the general cufitom of 
the realm^ must it seems have been co-^val with the general 
custom^ and^ therefore^ are to be considered not as con* 
trolling the general custom before established^ but as the 
custom established in that place in which the general cus- 
tom had never any existence. Custom and prescription^ 
though confounded in common language^ are^ strictly 
speakings very distinct in their nature: it is true that 
immemorial usage is essential to them both; but pre- 
scription is not co-existent with the general custom^ but 
is derogatory to the general custom which antecedently 
prevailed^ and was in its origin founded on a grant which 
is now evidenced by immemorial usage ; consequently no 
claim by prescription can be maintained^ but such as 
might have been the subject of a legal grant ; but it is 
otherwise in respect to custom (6); as for example, some 
customs prevail for the encouragement of marriage, some 
of habitation. 

(a) Degge, p. ii. c. 1 3 - (6) Bennett 9. Read, 6 will. 1272. 
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There is this important difference to the rector between 
things tithable of common rights and those tithable by 
custom only^ that in demanding the former his title rests 
on the common intendment in his favour^ and it is incum- 
bent on the adverse party to discharge himself as he can : 
Whereas^ (c) he who sets up a claim to tithes of articles 
not tithable in their nature^ but by custom merely^ assumed 
the burthen of establishing such claim by competent 
proof. I shall, ; therefore, embrace this opportunity of 
briefly observing on the evidence adducible for such pro* 
posed end. 

Not (rf) only actual payment of the controverted arti- 
cles in kind, but written, or other testimony of a tem- 
porary composition in lieu of it, may avail to substantiate 
the right; for the existence of such composition shews^ 
that tithes in kind must have been due. It seems also, 
[1493- that (e) books of account, memorandums, or entries 
of any of the present incumbent's predecessors in the be- 
nefice, specifying what has been received in a certain 
year or years^ for particular tithes, will be received in 
evidence on his behalf. The (/) books likewise of a 
lessee of an impropriate rectory, stating receipts for 
tithes, are admissible for the impropriator after the expi- 
ration of such lessee^s interest. For there could be no 
greater influence on the lessee's mind to fabricate untrue 
entries than on that of a spiritual' rector or vicar, since 

(c) See Gwiri. 840. in Walton T: 6. 117. pi. 3, and 4i Gwill- 
Vi Tiyon. But a dtfendftnt in 6W. Gregory t^; Lutterell. 
eqniii^ setting, up- a modus (wbich: (e) Via. amd Gwill. ilMv Ld. 
k a sort of partial discharge) mns* ArundelFs case. Gwill. 5d9i Le 
be plaintiff at law^ because the issue Gross v. Leyemoor^ and inCra^ 9>7% 
is upon him. 2 Ves. 516. Gwill. (/) Gwill. 1617, 8c lUing- 
859. Chapman v. Smith.' worth t; Leigh. 

(d) Ibid. Vin. Abr. t. E?idence 
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what lie might insert would not be evidence during 
the term, either for himself, or his assignee. On the 
other hand, in (g) a suitbyalay impropriator, the defend- 
ant's books, in which were entries of his father's deceased 
steward of payment of a modua to the vicar, were received 
in evidence against the plaintiff to disprove his right to 
the g^eat tithes of certain pastures ; but if the steward 
had been living, he must have been examined personally 
on interrogatories, and the written documents could not 
have been read, {infra, 288.) The testimony of a {h) 
witness interested in the event of the suit, although not a 
party, as in support of an exemption by a custom, stated as 
co-extensive with the district of which he is an inhabitant 
paying tithes, is of course rejected. The rule (i) of 
evidence in courts of equity ought to be as analogous as 
possible to that in courts of law. But in the former, 
where interrogatories are drawn out in writing, and the 
answers taken by the proper officer, or by commissioners; 
it is impossible for the party to know what the witness will 
say ; consequently, he is not concluded, when the witness 
in the course of the cross-examination appears to be in- 
terjested; nor is the witness rendered competent by such 
cross-examination beingproceeded in, there being no [150] 
opportunity to the party of interposing, and of urging the. 
objection tjjl after the depositions are published, and the 
evidence produced to be read in court. Then if the party 
take the first opportunity that offers by urging the ob- 
jection to the competency of the witness at the hearing 
Wore the evidence is read, such objection, if welt- 
grounded, ought to prevail. 



{g) Bunb. 180* GwUl. 653. Clanrickard z?. Lmdj Denton. 
Woodnoth v. Lord Cobham. (0 Gwill. 1S66, 6. in Scott ». 

{h) GwiU. S61.; in Earl of Fenwick. 

M 
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Tradition (,/) from ancient persons deceased is proper 
evidence in cases of custom and usage^ the principal and 
general matter of enquiry in tithe causes ; but as an ob- 
servation more immediately aflTecting the topic from which 
I may be thought to have digressed^ it is {k) not allowable 
to give in evidence, in order to prove a parochial usage^ 
the custom of the neighbouring country^ or of any parish 
other than that in question. 

Things not tithable by the general law, but liable to be- 
come so by particular custom (J), are, exclusively of the 
personal tithes before-mentioned, chiefly, if not entire- 
ly, reducible to three heads; 1. houses; 2. things of 
the substance of the earth ; and, 3. animals /er^e natura. 

1. Houses (m) for habitation, orthe rents reserved on the 
demise of them, are not any more than rents on the demise of 
lands tithable of common right: for tithes ought to be paid 
of things which grow, and renew from year to year by the 
dct of God. But houses in London, as will be seen here- 
after, {infra, 229, 23ft) pay an annual pound-rate in the 
[1513 name of tithes, by virtue of an arbitration or decree 
confirmed by act of parliament. And it is said, that every 
ancient city or borough has for the most part such custom 
(2e modxi dedmandi for the maintenance of their parson. 
Ther^ seems, at leasts no doubt, that stach customary pay- 
ments may be demanded, aind prevail upon due proof of 
thi^ra without the precincts of London, being insisted on 
either as the usa^ of the place, or in respect of particular 

0) ^ Ves. 512. Gwill. 854. in 1^72. 

Chapmfcn o. Smith. - (w) H Co. 15^6. a* GwUI. 269. 

(*) GwUl. 9ff5. Erskine v. Dr. Gnmt's case. Hob. 10. Gwill. 

Ruffle; '"^'"^ -. ^ ^ 261.2C3.WliittakeraiidTiddersal 

(/) See Bennett v. Read, Gwill. y.Lejitld^or Leifieldo. Tysdale. 
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houses ; since it might have had a lawful commencement, 
as a modus for all the tithes of the land before the houses 
were built upon it^ and it is unreasonable that the modus 
should be discharged by the building of the houses. Ac- 
cordingly, where (n; a bill was filed for tithes of houses 
not within the city of London, claimed as the only pro- 
vision subsisting for the incumbent of the church in ques* 
tion, it being proved that the houses in the parish had^ 
down from the year 1653, which was near seventy years 
before the suit> generally paid twelve shillings annually, 
Uiough no proof was m^de thatt^e defendant's house had 
paid for twenty-five years, but by a single witness, } et the 
court decreed an account without directing an issue ; but 
as. to what is stated in this case, that the plaintiff did not 
allege this payment to be either by custom or prescription, 
and bis then giving evidence of payments generally made 
for a long course of years, the report is in that respect not 
easily intelligible. So where the plaintiff seised in fee of 
the rectory impropriate of the parish of St. Botolph with- 
out Aldgate, in the county of Middlesex, claimed twenty 
»billing8 a year from the defendant, payable by ctistom, in 
lieu of tithes of a house in East Smithfield, within that 
part of the parish which was in Middlesex, on proof of the 
custom, nucb payment was decreed with costs (o). 

2. Of t^ommoft right titiies(p) are not payable of any 
thing that is of the substance of the earth, as quarries of 
stone, turf, tin, lead, brick, tile, lime, niarl, coais^ chalk, 
potearth, and the like ; because J^q) part of the inherit- 
ance, and not of annual renewal, or increase. But 

(ji) Bimb. 10«- Gwill. 630. v. Topping, OwIlK 893, in not. . 
Pocock c. Titmarsh. Q?) 2 Inst. 661. 

(o) Kyoaston %>. Hatterstey, (9) Dr. and Stad. dla][» li. c* &6. 

Gwill. 8W). See also UmfreYiUe p. 321. 
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(r) any of these articles it seems may be tithable by custooi, 
as lead in Derbyshire^ and tin in Devonshire and Cornwall. 
So by custom tithes (s) may be due of white salt. A limekiln 
nho, which is not tithable of common rights may be ren- 
dered so by special custom (t) ; which last article should per- 
haps, he classed among personal tithes^ and the tithe of it 
accordingly rated by the clear gains after deducting the 
outgoing expences. Slates (u) are another species of fos- 
sils^ which have been resolved not to be generally tithable^ 
but doubtless liable to the operation of usage like the rest. 
The right, however, in these cases, resting solely on the 
custom, it is obviously requisite, that the usage should be 
firmly established, and clearly ascertained in order to sup- 
port the demand. Therefore, in a (v) suit for tithe-ore in 
Derbyshire, the court declared tithe-ore is ndt due of com- 
mon right, but by particular custom only, and ordered a 
trial to be had at law, whether there was any and what 
custom in the township within the plaintiff's rectory, for 
the payment of tithe-ore, directing the judge to indorse 
on the record how the custom was found on such trial. 

3. As to animals fevts natura, it has (u)) been thought 
that the ancient rights of the clergy have suffered dimi- 
nution, and tlmt formerly tithe was paid of fish, rabbit3, 
and the like, by the general custom of the realm. But 
[iSS] it is now agreed that (x) deer in a park, or rabbits 

(r) I>eggeiy p. ii. c. 13, 13. owner, it is ai^ued, that could not 

(^) 1 JS.. A. 642. make them more or less ferm tut' 

\ (0 Ibid. turo!. I have before incidentallj 

(u) Mo. 908. Lyb v. Wats. remarked the dtsttncttons on this 

(») 2 Vern. 46. Gwill. 535. subject, c. 3. in speaking of per- 

Buxtofi V. Hutdiinson. spoal tithes, supra, 48. 

(w) Gibs, t^ xxx. c. 3. whereas (x) G^y\\L 1581. Nicholas v. 

totb^ diffinence of pigeons sold, Elliott, 2 Inst. 651. 

or consumed in the family of the 



Chap. V. Things lithable by special Custom. 153 

in an inclosed warren, are not tHfaable without custom^ for 
they are wild in their nature. 

Where (y) a suit was instituted for tithes against the 
occupier of what had formerly been a park, and it was 
proved, that while it continued such, the shoulder of every 
deer killed within the same, was paid to the rector of the 
parish in lieu of the tithe of the park ; the land being 
disparked, was after long debate decreed tithable. No 
reason h assigned for this adjudication ; but I apprehend 
it to have been «o -decided, because there were no deer 
specifically to answer the customary payments. For {tz) 
where there was a modus of a buck, and a doe yearly 
due to the rector in lien of all the tithes of a park, the 
greater part of which had been dispafked, and only a 
imall residue of it had been kept up and inclosed for deer, 
"stifficient still to answer the modus, if specifically required, 
the value of a buck and doe yearly was -decreed to fte 
rector in lieu of all tithes. It is not easy to reconc&e the 
principles of tithe causes, extracted as these are from the de- 
cree-book without the statement of any arguments *at the 
bar, or from the bench. It may, (a) however, be irrferred 
U(it to be sufficient barely to allege, that no t'rthes have 
ever been paid for a *park without fifhewing the nature rf 
the special exemption. 

4 

In respect to rabbits, it appears (5) to have been de- 
cided by the court of common pleas, that no tithes w^re 
due for those consumed in the parishioner's family, [154] 
before it was clearly settled, that these animals were not 
generally tithable of common right. But in the next sue- 

\ 

(y) Gwill. 526. Skinner v. Clarke. 
Smith. (a) Ibid. Marg. . Peck v. Dixon. 

(?) Gwill. 609- Nanton i^. (6) Lit. 13. Gwill. 427. Avon. 
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ceeding term it was agreed by the same courts that no 
tithes were 4ue for rabbits by the general law^ and only 
by the custom of the place. It is, therefore, necessary for 
the rector affirmatively to prove such custom insisted on 
in his favour. This then was (e) the third issue in a cause 
before spoken < f resting on the rector to support, and 
which he decli ed trying, namely, whether by the custom 
of the parish tithes were due of rabbits; although the 
Lord Chancellor, in pronouncing his decree, thought, that 
the payment of a pecuniary composition, of which some 
proof was made, tended to shew that tithes were there due 
in kind, of this species of wild animals. 

• 

In anothdf {d) statement of the same case last cited, the 
plaintiff's counsel are represented as stating it to be a great 
question, whether this be a predial, mixt, or personal 
tithe, adding that customary tithes are generally deemed 
pergonal. But if it were requisite to add anoAh^r epithet 
to the term ^ customary,'' perhaps it would be proper 
to discriminate according ta the nature of the subject 
matter ; and, where t&hes are due of things of the sub- 
stance of the earth, to call them customary predia,l tithes ; 
and where they are j)ayable of other wild animal8,-as well 
as ofitsh, which are reduced into manual possession by 
6(Hne labour of the parishioner, to denominate the;se cus- 
tomary personal tithes. 

(c) GwilL 840. Walton v. (d) 3 Barn, Ecc). 1. 453, 4. 
Trywi. 
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CHAPTER Yi. 

 >  

Things not Tithable. -.. ^ . 

TITHES shall not be paid for hounds and the like, 
because^ says (a) Degge, they are things pnly of 
pleasure. If we trace this doctrine to its source in tl^c 
authority (6) cited by him, we find it indeed argued Jn 
the manner of the year-books^ '^ that dogs and cats are 
not tithable, for the spiritual law will not allow that 
vermin should be tithes, for apes and marmosets are 
but vermin, and if I grant to a man omnia bona et Ca- 
talla^ dogs do not pass." But the . (c) court in thq 
same cause considered hounds as' kept not for pleasiire 
simply, but for necessary uses, and held, which was the 
point in debate, that an action lay for taking^ them. :lt 
may then be proper somewhat to qualify the reason^ why 
hounds are not tithable, by treating them as usually jmd 
principally kept for pleasure, and amusement. This pm- 
ciple applies to collections of foreign birds, and beasts,.in 
general kept as matters of entertainment; and . cuQOsHy, 
and operates to render them not tithable, indfipftuden^ly of 
the wild nature of most of them. 



€t 
<t 



Subject to this slight species of exception, perhaps, all 
the matters not tithable by the general law, and never 
made so in special instances by the allegation and proof of 
local custom, owe their exemption to one common prin- 

. (a) P. ii. c. 12. (c) Ibid. 5. a. 

(ft) Ycar-b. 12. li. VIIL 
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ciple; I mean the encouragement and improvement of 
[156] husbandry. This is obviously the case of various 
articles incidentally and distinctly before spoken of, and 
of which it is not here intended to renew the discussion ; 
for example, after-pasture, agistment, for beasts of the 
plough, and wood used for ploughbote, and thp like, are 
exempt from the payment of tithes ; in regard to all which 
particulars the farmer is exonerated by the common law, 
• and no local usage, in derogation of it, has, 1 believe, 
ever been pretended. 

Another article (rf) falling within the same reasoning 
and description, is that of headlands, sometimes called 
meres, balks, and butts in cornfields large enough only 
for turning the plough, for (he hay growing on which 
no tithes are payable by the general law ; such spaces 
being necessary in the course of husbandry, and behig 
esteemed part of the ploughed land, of which the parson 
has the tithe. Though as to the statement (e) in one of 
our reporters, that this is the reason of the case in the^ (/; 
year-books, the subject before the court was not a matter 
of tithes, (of which there is no mention,) but a custom 
for turning the plough on the adjacent heacflands of ano- 
ther ; such custom being alleged in justification of a sup- 
posed trespass in so doing. 

But the most positive and direct encouragement is given 
by the statute (g) of Edward the sixth, by which it is en- 
acted, that all such barren heath, or waste ground not 
discharged from the tithes by act of parliament, which 

(J) 2 Inst. 652. 1 R. A. 646. (e) Lit. R. 3. 

Ui. R. 13. GwUl. 427., Anon. (/) Year-b. 22. E. IV. 8. 

Bunb. 183. GwiU. 657. Chapman (gr) 2 and 3 E. VI. c. 13. § 5. 
V. Barlow. 
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before that time h£id lain barren^ and paid no tithes t)y rea- 
son of the 6ame barrenness^ and then were, or there- [157] 
after shouTd be improved and converted into arable, or 
meadow ground, should from thfertceforth, after the end 
and term of seven years next after such improvement, pay 
tithe for the corn and hay growing thereon. I'he sec- 
tion immediately preceding had provided, that no person 
should be compelled to pay tithes for any lands discharged 
therefrom by the laws and statutes of the realm ; or by 
any privilege, prescription, or composition real: so that 
(A) all former legal discharges are preserved. The section 
immediately following that first above cited, enacts, that 
if any sUch barren, waste, or heath ground had before 
that time been charged with the payment of any tithes, 
and should be improved, or converted into arable ground, 
or meadow, t*h'at then tlie owners thereof should, during 
seven years next following from and after the improve- 
ment, pay such kind of tithe as was paid for the same 
Before the said improvement ; so that, as Degge (i) ob- 
serves, it appeaVs plainly by the proviso, to have been 
ttie intent of the legislature to free the improved lands 
from the payment of such tithes only as were produced 
T>y the improve*nlent, which must be of hay, or corn, and 
ho other. 

The ternis {k) used to denote the subject Matters of this 
act of parliarbeht, about ten years after the passing of it, 
were thus interpreted in the language of an old reporter, 
namely, '^1. Sarrew ground is understood by the opinion 
and judgriient of the common law to be that whereof no 
profit ariseth, or groweth ; and ground, which hath been 
stubbed and grubbed, 8(nd after beareth either [158] 

(h) Degge, p. ii. c. 19. (k) Bunb. 80. Gwill. 131. n. 

(0 Ibid. 2 Inst. 656. 
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corn or.grass^ it not barren : % YF4ZSfe.groQnd U U0- 
derstood such ground as no man doth challenge as his 
own^ or no man can tell to whom it .certainly . apper- 
'^ tainetb^ and as lieth uninclosed, and unbounded with 
'^ hedge or ditch; but the ground that lietb inclosed, 
^^ and hedged and ditched in^ and the land known is no 
waste ground: 3. Heath ground is understood sudi 
ground as is dispersed^ and lieth as common.*' The 
distinction between the two last descriptions of land is not 
very obvious. 

The statute in these provisions had a view to the en- 
couragement of the farmer^ and the extension of cultiva- 
tion. Therefore^ (Z) though it contain no express words 
of discharge during the seven years> by a reasonable con- 
struction and intendment, an exemption fear that period is 
implied. This inference is indeed irresistible^ when we 
connect the principal clause with that which declares, that 
such kind of tithes as was paid before the improvement 
should continue to be so immediately from the time of 
such improvement: Hence also it appears, that land fm). 
may be barren within the meaning of this statute, though 
it yield some fruit, and pay some tithe, as of wool, and 
lambs. But (n) land proper for agriculture, and not m 
its nature barren, shall immediately pay tithe after being 
converted into a state of tillage. This appears to be 
fully settled as the criterion, according to a (o) late de- 
termination, where land, formerly part of a common de- 
pastured by cattle, and geese, being inclosed, drained^ and 
[I593 converted into tillage without any manure^ pro- 

(/) 2 Inst. 656. Beggfif p. ii. 130. 
c. 19. (n) 9 lost. 656. 

(m) 2 Inst. 655. See Felles 9. (o) Jones «. Le David, Gwill* 

Saunderson, Dy. 170. b» GrwiU. 1SS6. 
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duced at theiirst a valuable crop of oats : in that case the 
court, after the example of Lord Hardwicke C. on a (p) 
preceding^ 4>ccasion^ seem to consider the question of the 
natural barrenness of the soil^ as depending upon this 
other question^ what was necessary to the first crop ? It is 
then inferred, that if land will bear a crop of corn with- 
out expence in tillage, it must be decisive that this land 
is not in its nature barren. It was farther argued in 
giving judgment, that inclosure is essential in some situa- 
tions to the enjoyment in severalty, without being essential 
to the fertility ; and that draining may be a great im- 
provement, rendering land more- productive, which would 
still have been productive without it : it was not, there- 
fore, because a great expence had been incurred by in- 
closing and draining land, without more, that such land 
should be protected by the statute. And the impropriator 
had a decree for an account of tithes after the suit had 
been pending seven year«, but without costs. 

In some (q) cases, however, where expences of an ex- 
traordinary kind are necessary to obtaining a first crop, as 
vVhere a large bank was to be thrown down before the 
plough could go upon the lands in question ; or where, 
from the exposed situation of the ground, no corn could 
grow there without previously incurring the expence of 
stone-walls to protect it from the severity of the climate, 
the husbandman has had the benefit of the statutie, these 
measures being deemed more essential to give fertility to 
the soil, even than manure. 



(p) 1 Vez. 115.. Gwill. 823. 1338. reported ibid. 1197. where 

in Stockwell v, Terry. the circumstance of the stone walls 

(9) Byron v. Lamb, cited Crwiil. is not stated ; and it appears the 

1338. rep6rted ibid. 15d4. Hnt- question of barrenness within the 

chins V. Manghan, alluded to ibid, statute went to a jury. 
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On the other hand^ it is settled (r) by numerous autho- 
rities^ that land, wherfe wood grew, or which was full of 
thorns and bushes, after it is stubbed or grubbed, and 
made meadow, or arable, and sown with corn or grain, 
shall pay tithe immediately, without deriving any ex- 
emption from the statute. For such lands are not in their 
nature barren, but their being unproductive is attributable 
to negligence, and ill husbandry ; but the case is other- 
wise, in respect of lands rendered fertile by foldage, and 
the various industrious means of agriculture, by which 
the soil is not simply meliorated, but essentially changed. 
Such was the scope of chief justice Popham's reasoning, 
with whom the other judges concurred, in the reign of Queen 
Elizabeth ; and ^uch has continued to be the received 
doctrine as to this point, amid the fluctuation of other tithe 
questions to the present time ; for in the last of the cited 
cases we find Lord Hardwicke expressing himself to the 
same effect: ^^ that land, if in its own nature it is fit for 
^ tillage, but by reason of wood, or other accidental cir- 
' cumstance, it was not turned into tillage before, upon 
' the taking away of that accidental circumstance, ft 
^ shall pay tithes presently, on being turned to tillage ; 
' for the act ^oes not consider the expence, for that yoa 
* may, by possibility, be paid, as hy the timber, under- 
' wood, &c. But if afterwards this land Will not pro*- 
^ duce, unless dunged or chalked, the court has consi- 
^ dered this as evidence of its being barren in its own 
' nature, and not proper for corn, without additional 
' [161] improvement." The (s) same principle, thatthfe 

(r) 1 Cto. 475. Gwill. 1«9. WeU ©. Terry. 

Sheriogton ©. Fleetwood. 1 Freem. (0 GwiU.714. Doyleyt?. Horn- 

335. GwiU. 562. Anon. Gwm. by, 1 Rol. R. 354. 3 Bui. 165. 

563. Gee v. Pearch, Bunb. 159. Gwill. 1574. Bucko. Witt, &will. 

Gwill. 649. Be&rdmore v. Grtlbert, 1336* Jones o. Le Divide 
1 Vez. 115. GwiU. 823. Stock- 
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expence of the undertaking is no equitable criterion for 
affording the protection of the statute to the land im? 
proved, s^eras to have prevailed in other cases, two pre- 
ceding^, and the third subsequent to this decision pf |jord 
Hardwicke, that is, provided such expence is not in- 
curred as a necessary means to surmount the sterility of 
the soil, but in the draining, fencing, or the like improve- 
ment of land not naturally barren. 

But however uniform the sentiments of Judges have 
been in respect to wood-lands grubbed up and improved, 
in regard to another description of ground, there appears 
to have been a difference of opinion, if we may trust the 
authorities; for according to (0 one case, fens or 
marshes, which are drained, are not liable to tithes dur- 
ing seven years; according to two other cases (m), they 
are liable to the immediate payment of them ; and (v) if 
land be overflowed with water, and afterwards drained by 
industry, tithes will be payable immediately, although it 
had been overflowed from time immemorial. These con- 
tradictiohs are ascribed to the $ame year, and, as it seems, 
to the same court ; but we need not hesitfite in pronounc- 
ing, that if the fen or marsh is naturally of a productive 
quality, tithes are due immediately upon the draining and 
cultivation. This is conflrmed by (to) a case in which it wa« 
contended, that land lately gained from the Severn [162] 
sea, at the costs of the occupier, was not tithable within 
the time limited by the statute: The court, on the con- 
trary, held this land, not being naturally barrcp, to be 



(OGwilK ISO.n. (w) I Rol. R. 354. 3 Bull. 

(tt) Anon. Mopre, 43p. Gwill. 165. Gwill. 1574. Buck v. 

166. Witt, Gwill. 825. in Stockweli 

(r) Cro. Eliz. 475. GwiU. IS9. v. Terry. 

Sherington v. Fleetwood, , 
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within the meaning* of the statute. And it. was stated, 
that if a. man has a salt marshy whidi has used to be over- 
flowed by the sea, and he makes a fence against that ele- 
ment, and lays it down in meadow^ tithes shall be paid of 
it, for the land is not of its own. nature barren; barren 
land, according to the statute, being such as will not pro- 
duce corn without extraordinary manure. 

The (x) question, whether land is barren within the 
meaning and benefit of this act of parliament, has be/en; 
determined to be triable at common law, and a t^rohibi- 
tion was accordingly awarded to the spiritual court. But 
courts {y) of equity, on the facts appearing before them, 
of which facts they are judges as well as of the result in 
point of law, have repeatedly decided whether lands were 
barren, or not, in the sense of the statute, without the in- 
tervention of a jury, whose prejudices, as {%) Degge on 
this occasion intimates, are by no means favourable to the 
rights of the church. 

If {a) lands were barren heath, or waste ground, at the 
time of passing the act, and were improved, and enjoyed, 
or might have enjoyed the benefit of this law, and after- 
wards relapse into their pristine barrenness, the occupier 
[163] of such lands cannot claim the benefit of the statute 
upon a second improvement. 

Lastly, it may be remarked, that (6) as one clause of 
the statute requires payment only of the tithes of corn 
and hay after the seven years ; and as another clause pro- 



{x) 1 Keb. %53. Anon. (s) P. ii. c. t9. 

{y) Gwill. 823. StockweU v. (a) Ibid. 

Terry, 1336. Jones ?j. Le David, (6) Degge, p. ii. c. 19, 
1504. Byron v. Ltfiinb. « 
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vides for the payment of rach kind of tithes only as was 
paid befoJre the improvement, for the seven years next 
after the improvement, without expressly directing other 
tithes than those of corn and hay, to be paid after the 
seven years ; a discharge might be inferred of all other 
tithes, except of corn and hay, after the expiration of the 
seven years. But to this it is answered, that there being 
several statutes enacted, and received canons in force for 
the due payment of tiihes, and no negative -words in the 
law of Edward the sixth, it shall not, by implication, 
abrogate, to the prejudice of the church, those prior 
institutions. 
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Exemptions genenU. 

THE discharges from payment of tithes remaining to 
be discussed depend not on any intrinsic, or essen- 
tial quality of the articles themselves ; • but are wholly 
buHt on some collateral foundation. Such exemption may 
be either general in its nature, called a prescription in 
non decimando, or of partial extent only, not operating as 
a total discharge, but presenting some substitution for 
tithes in kind, denominated a modus dedmandi; which 
latter species of discharge comprehends the doctrine of 
moduses, and compositions. 

Mere (a) non-payment of tithes, {infra, 280,) although 
from time immemorial, does not amount to a discharge, 
without shewing 'some special ground of exemption. 
Evidence of length of possession, in such a case, a court 
can pay no regard to.; for the possession' must have been 
unlawful, and, therefore, there must be a decree in favour 
of the common right. Indeed there have been (6) cases 
where this species of general defence may seem to have 
prevailed, by frustrating the demand of tithes ; but they 
are attributable to the plaintiff's declining to prosecute 

(a) 3 Barn, Eccl. 393. Breary v. Talmy, and the Mayor, &c. of 
». Manby, GwiU. 904. Scott c. Warwick o. Lucas. See also Stone 
Airey, Gwill. 1174. Fanshaw ©. v. Rideout, Bunb. 262. Gwill. 
Rothe^am, Gwill. 1 177. 675. and supra^ 54. 

(b) Gwill. 559. 765, 6. Medley 



CbAp. VII. Exefhptions general 164 

the contest^ from a probable con6cit>usiless that legtil ^x^' 

etnptions really exited in these instances^ and would b0 

Cfstablished in pr6of. On the other hand^ in one caise^ in 

which (c) a defendant to a suit by impropriators urged^ 

that no small tithes^ nor any satisfaction^ nor composition 

for the sarhe^ were paid by/ 6t demanded from him, [1653 

or those under whom h6 tiailtied^ in respect of the lands ia 

Question ;. and that after so long enjoyment of lands freed 

and discharged from small tithes^ a legal discharge was t^ 

be presumed ; and that it must be intended that such tithei 

were by due course of law aliened, oi* had been in feet re* 

leased by some former impropriators ; although the con* 

veyance, or release, or other legal discharge were lost or 

destroyed: And in another case, (d) the party sued in^ 

sisted, that the lands h^ occupied had been from time im-^ 

memorial enjoyed freed, and discharged from all tithes j 

and that he being only tenant of the lands, iind not having 

^ny ancient records, or deieds rdating to the same, he 

tould not sfet forth hiS ex:erfi[^tion ; but hoped that his 

lessor would when reiquired : On (e) both these o<?casions> 

the matter ftot being deserted, but steadily litigated by ih^ 

tithe-owners, the defence wa6 held unavailable, and an 

account decreed; the court being of opiftion, that thd* 

presumption arising from constant nbn-paymeht is not 

sufficient, unless th^ defendant can shew, either that the * 

s 

lands were parcel of the possesnions of one of the greater 
abbeys, and had been holden by them from time immemo* 

rial dischairged from the payment of tithes (/) ; or that 

» 

(c) Com. R. 643. (Jwill. 757. Burn, ^ccl. 1. 393. Gwill. 904. ta 

Aldermenj &fe. of Bury St. Ed- S. P. Gwill. J3^4. Nash c.Thotnv 

iQund's V. ETans. See also Jennings v. Lettis^ Gwilh 

(rf) Gwiil. 9&4. Brcary v. 952. apd Gwill. 619.^ 

Manby. (/) Cla?ill v. Oranij Qw'ilU 

(0 Bttnb, 345. Gwill. 771. 3 1854. ^ 

N 
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some of the impropriators had in fact released the tithes. 
These decisions^ rather modem as they are^ have beea 
foUowed hy a still kter determination ; where (g) a lay 
impropriator having established his general rights the de- 
fendant insisted on exemption from payment of hay^ aad 
(^166] agistment-tithe^ on the ground of never having' 
paid these tithes^ and from such non-payment^ he wished 
the Court to presume a grant or conveyance of these 
tkhes from the lay impropriator : The Court declared it 
was clear^ that i^inst an ecclesiastical rector this defeaee 
could never be set up in any shape ; whether a lay im- 
propriator could have the same benefit was at first doubt* 
ed; but that point seemed at rest^ three successive deci* 
ftibns upon it having fully established^ that there is no 
difference in that respect between a lay^ and an ecclesit^* 
ttcal rector. (A) Yet^ notwithstanding these adjudicatioQ^ 
(t) more recent authorities appear to have rendered it 
somewhat questionable^ and unsettled^ whether^ where the 
tithes are not claimed by a spiritual rector^ but have de- 
volved to ecclesiastical corporations^ who might have 
aliened till restrained by statute^ or to lay impropriators^ 
or their lessees^ a grant or release of such tithea oaay not^ 
under the cii'cumstance of constant non-payment^ he pre* 
sumed; For in the latter of these casesj it was t^us rea- 
soned by the courts that the negative propositioA woald 
proceed on the ground^ that a lay rector who can convey, 
contract^ and diminish his rights which a spiritual r^tor 
ia incapable of doings is not to be balrred fr^nn \m^ right 
to any particular tithe by length of time, or the circum- 

(^) 5 Anstir. 702. GiriU. 144^ 1176. Faasbaw v. RatlMrami 

Nagle 9. Edwards. See alM> Fan« Gwill. 1177. 

shaw 9. More, Gwill. 7B0. («> Gwill. 1513, Qxeodes r. 

(6> See Whieldoa o. Hairey, Skinner, Gwill. 1620. Rose «• 

Gwill. P51. Scott t?. Airey, Gwill. Callapd* 
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stances attending the receipt of hi« other tithes : Lord 
Loughborough C. declared his reluctance to go to that 
extent; yet his final determination has such an aspect. 
For on looking into the case before cited, negativing the 
effect oi presumption arising from non-payment, though 
his lordship expressly stated^ he did not agree with it ; 
yet he refused to compel a purchaser to take a title to 
land as exempt from tithes in the face of that decision^ or 
to decree him to enter intoa lawsuit. As (J) to the (]1673 
principle that a layman is incapable of tithes in pernancy^ 
Md that a grant of tithes to him is void ; if not from the 
disability of the grantee to take, from the impropriety of 
the thing granted, this particular argument may be 
thought to have lost its force against presuming a non- 
apparent deed^ since tithes are daily conveyed from person 
to person (k) ; and it is no longer necessary to derive the 
title to them from one of the dissolved monasteries. And 
where there has been an actual pernancy of tithes by lay- 
men under conveyances^ as lay property for a long period 
of time, courts of equity will not afford their aid to dis- 
turb such a possession, ^hus wh^re in answer to a bill 
for an account of tithes^ t)ie defendants deduced tlieir 
title, but without shewing its original commencement, to 
two-thirds of the tithes of the manor in question, from the 
time of Henry the eighth, accompanied with evidence that 
these lands paid only ^ne-third of the tithes, that is, ^ 
thirtieth part of the produce to the rector, and were there* 
fore called thirtiethable lands, the rector never receiving 
more than one-third, the lord of the manor receiving the 
other two-thirds, and letting some farms with those two- 
thirds to the occupiers ; the bill was dismissed, and with 

U) Com. R. Q49, 650. awUl. Charlton^y. Cl^rltpo. Bunk SU. 
(i) See ropnii 16. ^ alto 
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costs against the plaintiff the purchaser of the advowsott, 
being also lessee of the tithes who was affected with no- 
tice of what he in fact was purchasing (Z). I should, 
therefore, rather ascribe the general maxim^ that a pre- 
scription de non decimando is not allowable against a 
spiritual rector, to the great danger accruing to the 
church from the opposite doctrine, and should refer the 
comprehension of lay impropriators within the rule to the 
principle of uniformity , I have dwelt the longer on these 
[I683 matters as being very important, and because as \<^ 
lay impropriators the subject may be considered as jnvolved 
in some doubt. 

I have befofe adverted (supra, 148,) to the distinction b^-* 
tw^een custom and prescription. A prescription strengthen^ 
all other titles; but, generally speaking, is of no forcd 
when pleaded in discharge of tithes ; because the law pre- 
sumes that a layman could not be absolutely discharged 
without the consent of the parson, the patron and the ordi- 
nary ; and then also, as I have before observed, the grant 
of such discharge, or exemption, must appear (m), supra, 
164, 165. 

It is not, however, universally true that prescriptions de 
non decimando are illegal. The prerogative of the crown, 
the rights of spiritual persons in that character, and the 
^ase of dissolved monasteries form important exceptions to 
the maxim ; and are all referable to, or at least con- 
Vistent with the principle, that ecclesia decimas non solvit 
j^cclesia (n). 

(I) 2 Ves. Junr. 6^5. Gwill. tis, Gwill. 952. Sydown v. Holmes, 

1430. Strutt «?. Baker. . Sir Wm. Jones, 368. Gwill. 479. 

(m) Hicks o. Wo^odeson, Gwill. * Fansrhaw «. More, Gwill. 780. 

550. Slade v. Drake. Hob. 295. (n) 2 Woodd. Vin. L. 99. Vid. 

GwilL 385. 389. JenniDgs v. Let- strpra, 57# 
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I. With respect tp this prei'ogative of the crown, the 
king is merely capable of prescribing in non decimando : 
without any prescription sufficiently proved, either express 
or implied^ crown lands, although demesne, are not dis- 
charged from tithes (o). This capacity of the king's pre- 
scribing in non decimando, results from his being persona 
mixta, from his being invested with the supreme ecclesias- 
tical jurisdiction, as well as with the first civil, magistracy 
of the realm (p). This privilege, although, generally 
speaking, personal in the king, extends to his lessee for 
years, or at will ; for the possession of such tenant is in 
point of law, the possession of the landlord; and, [169] 
therefore, such lessee of the crown may also be dis- 
charged from tithes by a prescription de non decimando in 
the king and his farmers (q). If the law were different, 
this royal privilege would in a great measure be nugatory ; 
since the king cannot cultivate his lands himself; but it 
extends to such lessee for years, or at will only. If the 
crown alien the freehold of the land so exempt, the pa- 
tentee shall pay tithes, and the prescription is for ever 
extinguished, although the same lands should return to 
the crown again by escheat, or forfeiture (r). 

II. So all ecclesiastical persons, as bishops, deans, pre- 
bendaries, parsons, and vicars, are, as formerly was the 
case of abbots, and priors, exempt from tithes in respect 
of lands which they hold in their spiritual character. A 
bishop shall not pay tithe out of lands which are parcel of 

(o) Compost V. , Hardr. Gwill. 184. and Hotham o, Foster, 

GwUl. 514. GwiU. 869. 

(p) Earl of Hertford v. Leech, (r) Earl of Hertford v. Leech, 

Gwill. 494, 495. See also Pigot Gwill.486. Compost©.-^ — , Hardr. 

V. Heron, Gwill. 204. Gwill. 514. See Parson of St. Bo- 

(q) Williams v. Petqhy, Com. lolph'scase, Lilt. Rep. 141. Gwill. 

Pig. Tit, Dismes (E. 2.) Sed vid, 434. Gibs. 673. Boh. 2821, 2M. 
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his bisTiopric. *The rector shall riot pay tithes to the 
vicar, nor ^ converso; and so in case of lands belonging 
to a bishopric, and consequently held discharged of 
tithes, whith were conveyed to a layman, and afterward* 
reconveyed to the bishopric, the prescription non deci- 
mando was held to be revived ; Unity of possession will 
not extinguish it, noir a release of all the right to the 
land (5). 

The lessees of spiritual persons, although such lessees 
be laymen, may also be discharged, if a prescription com- 
prehending them be alleged, and proved. A bishop may 
prescribe in non decimando, in regard to lands part of his 
[170] bishopric, for himself, and his farmers (f). His 
copyhold, or customary tenants, may have the benefit of a 
similar prescription (w). For these spiritual lessors are 
presumed to derive the advantage of such exemption by 
the reservation of higher rents, or the acceptance of 
larger fines. The exemption therefore is consonant to the 
principle I have just expressed, that ecclesia decimas non 
solvit ecclesiiB, because if the bishop could not lease the 
lands exempt from tithes, he would forego the advantage 
of taking^higher rents and fines, and thus in eflFect, 
W'otild himself pay the tithes to the parson. But this pri- 
vilege does not extend to churchwardens in regard to 
lands settled for the repairs of the church {v). And if a 
rector demise his g^ebe free from all exactions, yet he is 
entitled to the tithes of it from his own tenant (w). So if 

(s) Bishop of Lincoln a7. Cooper, (u) Ci*ouch v. Fryer, Cro. Eliz. 

Cro. Eliz. 216. Gwill. 163. 1 784, Gwill. 218* 2 Wooddes, 

Leon 248. S. C. Lect. 102. in note. Stephensoa p. 

(t) 1 R. A. 6i53. Deg.'p. ii. Hill, Gwill. 894. 

c. 16. Wright V. Wright. Gwill. (o) 1 R. A. 653. 

167. See Benning v. Douce, (tp) Wats. C. L. 403. Ed. 1701  

Gwill. 622. Say* 3 Mo. 910. Cro. Eli*. 479. 
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lie keep the glebe in his own hands^ and gow it with 
corn^ and die before severance^, his executor^ or vendee^ 
in case he had sold in his life-time^ must pay tithe to 
the succeeding incumbent (x). So if he lease his rectory^ 
resenrmg the glebe lands^ he shall pay tithes in respect of 
them to his lessee. But if the vicar be specifically en- 
dowed of the simill tithes of the glebe lands of the parson* 
age^ he will be entitled tothem^ although such glebe be 
in the hands of the appropriator (^). 

A county^ or a hundred/ or any well ascertained pre- 
cinct may prescribe in mm decimando (z). But this pro- 
position must be understood with various qualifications^ 
and as not infringing the general principle^ that a lay- 
man shall not prescribe in non decimando. Such [171] 
prescription shall be allowed only in cases of articles 
tithaUe by custom (a) ; but not in respect of things tithable 
of common right : And the ground of the distinction is 
this, that in respect to things tithable by custom^ such 
districts may so prescribe^ and be discharged^ unless 
the existence of a custom derogatory to the ancient and 
ordinary right of exemption be proved ; but with regard 
to articles tithable de jure, it were incongruous to say, 
tiiat such districts should be capable of prescribing in 
non decimando in those instances^ in which the indivi^ 
^ duals of whom it is composed, have no such privilege 
(b). Nor shall these districts plead a custom for an ab- 

578, Barton v. HoUis, Fitz. 78. Bois, Gwill. 373. and Thompson 

GwUl. 1613. ©.Hill, Gwill.672. 

(«) Wats. 403. Vid. supr. 16. (a) 2 Wooddes, Lect. 99. 2 

^S. 68, 69. Salk. 655, 656. 1 Lord Raym. 

iy) Gibs. 661. Deg. p. ii. c. 2. 137. 

(«) 3 Burn, Eccl. 1. 5th Edit. (b) 2 Salk. 655. Lord Raym. 

413. Hicks 9. Woodeson, 4 Mod. 187. Gibs. 674. Smith 9. Johnson, 

336* Gwill. 550. See Johnson 9. Gwill. 606. 
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solute .discharge of their lands from the payment of all 
tithes without any substitution ; a sufficient maintenance 
must be left by the parson (c)- A claim of such exemp- 
tion may be also invalid io respect to the territory to be 
Covered by it, and was so decided in a recent case (d) 
where it extended to certain parishes, enumerated in the 
fimswer, which had not any* common denomination^ or any 
9ftark> by which they qould be considered as a distinct,and 
separate district. 

^, III. The last species of exception to the rule that a 
layrran cannot prescribe in non decimando exists in re- 
spect to estates which formerly belonged to religious 
houses (e). All abbots, and priors, and other chief monka, 
[]I723 were originally subject to the payment of tithes, as 
well as other persons, until pope Pascal the second ex- 
empted generally ail the religious orders from the pay- 
ment of tithes in respect of lands in their respective pos- 
session ; or as it was expressed dum propriis manihus 6X- 
coluntur. This general discharge continued to exist until 
the time of king Henry the second, when pope Hadrian 
the fourth restrained it to the three religious orders of 
Cistercians, Templars, and Hospitallei*s ; in whose, fa- 
vour the same exemption was established by the general 
council of the realm. These constituted the orders, which 
fire commonly called the privileged orders, since they were 
.entitled ratione ordinis to the privilege of being c|is* 
charged from tithes of lands in their own occupation. 

This privilege of exemption pope Innocent the third, 

(c) Lord Raym. 187. Hicks 702. Gwill. 1442. See Jordaa 

V. Woodeson, Gwill. 550. Gwill. v. CoUey. Bunb. 61. Gwill. 625. 
607. in not. Rusbel v. Partridge. (e) S Burn, Eccl. 1. 5th Edit# 

Gwill. 270. 394. 40^^, 

.(d) Nagle v. Edwards, 3 Anstr, 
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in the year 1 198/ by a bnll or decretal epistle^ attempted 
to extend to the order of Premonstratenses ; and although 
such privilege appears by the (/) ledger book of the abbey 
of Cockersand belonging ' to that order, to have been 
allowed in the 12th year of the reign of Edward the thirds 
and a definitive sentence given accordingly ; and although 
(g-) Selden expressly mentions, that they ar^ exempted 
by that bull for lands of their own culture, yet it is now 
clearly held, that the bull did not exempt that order from 
the payment of tithes of lands in their own occupation^ 
unless it were received, and allowed in England. But 
the ' books are silent as to the allowance of this privilege 
to the order of Promonstratenses, and consequently a 
title to hold lands discharged from .the payment, of 
tithes, either absolutely, or while in the manurance of 
the owners of the. inheritance, cannot be. derived [1733 
under that order (A). 

All spiritual persons, or corporations, nevertheless, were 
capable of having their lands totally discharged of tithes by 
various other modes, as by real composition ; by the pope's 
bull of exemption, if recognized by the laws of England ; 
by prescription, having never been liable to tithes, in con-r 
sequence of having always been in spiritual hands. 

But the council of Lateran, in the year 1215, which ws^si 
a general la vy received in England (i), farther restrained 
the exemption, ratione ordinis, of religious houses from 
the payment of tithes, to those lands, of which they were 
in possession before that coijincil. 

• (/) See Dickenson cGreenhiU, (h) Townlejr c, Tomliflson, 

Qwill. 409. G 11. 1004. 1017. 

« 

(g) Seld» Ifist. of T. c. 13. p. . (i) Stayely v. Ullithorn, Ha^dr^ 
m- VOU Gwill, 502^ 
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The Cistercians^ howerer^ in coime of tivie^ evaded 
this last mentioned restriction by procuring papal bafls to 
exempt their lands also which were leased in fiurmi. To 
deviate this practice^ the statute of the 2d of Henry the 
fourth^ c. 4. vms passed^ by which it was enacted^ that all 
persons of that^ or any other order^ relifj^ious or secular^ 
who should put such bulls in execution, or should from 
tlieaceforth puichase such buUs^ or by colour thereof 
should lake advantage in any manner^ sbtiuld incur the pe« 
imlties of a prismunire (k). \ 

Thn% the statute operated to prevent them from pur^ 
diasing any such exemptions in future^ but left their 
[]174] privileges untouched as they existed before it passed ; 
applicable to such lands only^ as such religious persona 
were possessed of prior to the Lateran council just re- 
ferred to: But after that council^ they obtained many 
lands which consequently were not exempted. To these 
restraints imposed by the council of Lateran^ and by the 
statute of the 8d of Henry the fourth succeeded another^ 
arising from the operation of the statute of 1S7th of Henry 
the eighth, c. 28. By that statute various abbeys^ or reli*- 
gious bodies, were dissolved, and the discharges and ex* 
emptions of their lands from tithes, expired and vanished 
with the spiritual bodies, to which they were annexed {I) ; 
and their lands^ therefore, became titbable. But this con- 
sequence was obviated in respect of such abbeys and 
religious houses as were dissolved by the statute 31st of 
Henry the eighth, c. IS. by which it is enacted, that aH 
persons who should come to the possession of the lands of 

(k) B Burn, Eccl. 1. 40S. 5th OirilL 375. Slade v. Dnke^ Hob. 
edit. 295. Gwill. 390. tSydown v. 

(0 Wright V. Gerard, Hob. 306 • Holmes, GwiU. 479. 
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any abbey Ihereby dissolved {m), should hold iKem free 
and discharged from tithes^ in as large and ample a 
manner (n) as the abbeys themselves had formerly held 
them : And after a difference of opinion^ it . seems to be 
settled^ that the posisessions of the order of St. John of 
Jerusalem^ which came to the crown by the statute of 3Sd 
of Henry the eighths c. !^. are exempt from the pay- 
ment of tithes, by force of the protection ci the statute 
of 31st of Henry the eighth, in the hands of the king [1753 
and his grantees (o). So the statute of 31st Henry the 
eighth has been held sufficiently comprehensive to include 
all monasteries which were dissolved after the 4th Febru-^ 
ary^ 27th Henry the eighth, and the lands of any such 
monasteries are exempt from the payment of tithes by 
virtue of that statute, though the crown might have granted 
them away before that statute passed (/>). 

From this provision arose a new species of discharge 
unl^nown to the common law, the unity of the possession 
of the parsonage, and land tithable in the same persons ; 
for if the monastery, at the time of the dissolution^ were 
seised of the lands and rectory, and had paid no tithes ill 



(m) See catalogue ef the monas- 
teries of the yearly value of 200/. 
dissolTed by Stat* 31 Henry YIIL 
and capable of being discharged of 
tithes. Appendix. 

(w) Hankey v. Gay, Bunb. 37. 
Crwili. €19. Green v. Bulser, « 
Co. 4^. Gwill. 189. Bentoti 9« 
Not, Moore, 5^8. Gwill. 208. 
liambert v, Cummins, Gwill. 1016* 

(o) Cornwallis v. Spurling, Cro. 
Jac. 57. Gwill. 2^4. W. Jon. 
182—191. Freem. 299. Keble, 
317. Hanson v. Fielding, Gilb. 



Eq. Rep. 225. GwiU. 563. Ur^ 
rey v. Bowyer. Stathome's casa^ 
Dyer, 277. b. Gwill. 132. JPey- 
kirke's Parson case, Dyer, 349. b. 
Gwill. 136. Nash v. Molins, Cro. 
Eliz. 206. G will. 162. 250. The 
Serjeant's case, Gwill. 281. Fos.. 
«et i?. Franklin, Sir Thos. Raym. 
225. Gwill. 1579. Whitton v. 
Weston, GwUl. 410. Sir William 
Jones, 182. Start). Elliot, 1 Freem. 
299. 

(p) Tate V. Sk«ltoD, GwiU. 
1503. 
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respect of them within the memory of man^ such lands 
ihatt now he exempted from the payment of tithes^ ou 
the ground of a {q) perpetual unity of > possession^ in con- 
templation of law^ because the same persons who had the 
landfl^ having the parsonage^ they could not pay tithes to 
themselves (r). 

But to render such union valid, it must have been ac- 
eompanied with certain incidents : First, it must have been 
just, claimed by right, and founded on a lawful title, not 
the effect of disseisin, or other tortious or unjust act, for 
an union so produced would not have been a valid dis- 
charge within the statute. Secondly, it must have been 
equal; there must have been a fee simple, both in the 
lands, and in the tithes ; as well in the lands from which 
the tithes arose, as in the parsonage, or rectory ; for if 
those religious bodies had held the lands only by lease, 
that would not have amounted to such an union as the 
(]1763 statute intended. Thirdly, it must have beenyrce ; 
free from the payment of any tithes, in any manner ; for 
if the abbots, or their farmers, or tenants for years, or at 
wiU, had paid any tithes whatever before the dissolution, it 
may be alleged as sufficient to avoid the unity pleaded in 
discharge of tithes (s). And,. fourthly, it must have been 
perpetual; the religious houses must have been endowed 
time out of mind, and must have had in their hands both 
the lands, and the rectory united perpetually, or before the 
memory of man, that is, according to the rule prescribed 
by the common law, before the first year of Richard the 
first, discharged from tithes ; for if by records, or ancient 



(9) See CkTill x^. Oram, GwilL 300. 

X 354. (*) Sec Lamprey o, Rooke^ Aj»W* 

(r) God. 383. Boh. 241. 248. 291. GwiU. 8d9. 
Slad^ V. Drake, Hob. 29$. QwUL 
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deeds^ or other legal evidence, it can be a&M:ertained^ that 
the lands, or the rectory came to the abbey since that 
period of time (<), or that the foundation of the abbey 
#as subsequent to the time of memory (w), such union 
cannot be alleged to be perpetual. Nor merely frotn the 
abbey's being in possession of the lands at the time df its 
dissolution, shall an immemorial possession be presumed i 
but to shew that the abbey had a right to prescribe, such 
immemorial possession must be proved (t?). And, more- 
over, the lands of such religious houses as M^ere privileged 
fatione ordinis were exempt and discharged from the pay-^ 
ment of tithes only during the time they were holden iii 
their manurance, and occupation ; the exemption extended 
to their lands only dumproptiis manibus exeolebantur ; atidK 
consequently the lands of sueh houses as were dissolved by 
the statute of Slst of Henry the eighth, shall be free from 
the payment of tithes only to the same extent, as they 
were discharged, while they belonged to such religious 
houses ; thkt is to say, while they are in the hands and 
manurance of the owners of them : It is requisite therefore 
for a party who claims such privilege of exemption ex- 
pressly to allege, and prove that he is in the occu- [1773 
pation and manurance of the lands for his own use. It is 
not sufficient for him for this purpose to state, that he it 
seised of the lands, for he may be seised of them, and yet 
toother may manure, and occupy them (w). 

(0 Boh* 348. 250. Priddld (w) Fox t). Bradwell^ Com. 

o. .Napier, 11 Co. 8. b. GwiU. Rep. 408. See also Cowley 9« 

236. Keya, Gwill. 1308, 1309. rid. Sta. 

(tt) Gibson V. Holcroft, Yelv. thome's case, Gwill. 132. and 

31. Gwill. 222. Prowse «. lir. Dickenson v. Greenhill, 2 Roll, 

ticyfield. Gwin. 264. Rep. 479. Gwill. 401. Brad- 

(v) CiaYiU V. Oram, Gwill. Ihaw v. Clihoo^ GwilK l6l4« 
1854. 
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It hag been remarked (tv)^ tbat it seeBEis extraordinary 
that this distinction betvi^en occupiers aad oiimers should 
have been continued since the statute^ for that it is evident 
that no personal privilege to laymen was intended by the 
statute ; but merely an estate in that condition. But this 
exentptien fron tithes is so narrowed only in those cases^ 
in which the religions hott9e$ were privileged r0tume or- 
dims. They were by other means^ as we ha^ve Jiist seen, 
(snpra^ 173^) capable of an absolnte disdiarge^ and then 
their privilege was not restricted to laikls in their ectnal 
occ»pation, but eJsLtended also to lands in the possession 
of their tenants ; therefore^ in a case {^) in wtiich it was 
in evidence^ that tbe lands in %uesti(m belonged to one of 
the {i^peater bouses disserved by statute Sl^A of Hepry the 
eiglj^^ and that they had never paid tithes^ the court 
prfiesumed an absolute^ not a qualified exemption; not 
merely a limited discharge^ while in tbe hands of the 
owner of the inheritance^ but a general discharge while 
in the hands of the occupier also ; although it were more- 
over in jNTOof, ths^ the bouse was aGiatercian d>bey; 
that otber lands^ part of the same farm^ paid tithes^ while 
in the hands of tenants^ and that the lands in question 
wei^e never in lease. But in a case (z) in which siich a 
llrivilege^ extending not only to tbe owner^ but to bis 
tenants^ farmers and occupiers^ was claimed ,by parties 
having only liberlaiem fakandi for fodder for their cattle 
levavnt and couchant upon their closes^ as appurtenant to 
tibeiir booses and lands^ the Court seemed to think that 
they were not within the presoription : for that they were 

Oe) 07 GUrke, fttron, GtrUl. VLoohs, Amb). 291. GmiU.S59. 
8tl.. . (s) Cotes V. Waiwier, GiriU^ 

(Sf) hgrtm V. Tttuckstoit^ vr%. 
Gwill.r 819. See also Lamprey w. 
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neither farnmrs^ tenanted nor oeciq>i«n> and that a pre* 
Bcription which tends to bar th^ charch of titfaos ia %^ 
ba taken strictly. 

Nor is it a sufficient ground of objection U^ such [1^83 
discharge from tithes n^iene ordmia^ that the lands ifvera^ 
in the occupation of a lessee under a lease granted by the 
abbey^ and subsisting at the time of its dissoluitlon ; for 
a&hoagh in the case of Lord v. Turk (a) it was held^ that 
the lands which bad belonged to the Cistercian order wem 
not BO discharged^ because it appeared that they were im 
the hands of tenants at the time of the dissolution of that 
order^ and consequently were not dischaiiged when theg;; 
devolved by virtue of the statute upon king Henry the 
eighth ; and although in the case of Cowley v. Keys {b), 
ia which it appeared that the lands in question belonged 
to the abbey of Coggleshatt, admitted on all «des to ha;ve 
been one of the greater abbeys^ and were not in the actual 
occapatim of the. abbot and convent at the time of theiir 
dissohitton ; and it was strenuously contended that the 
words ctf the statute of Ibe 31^ (tf Henry the eig^h^ c. 13. 
namely^ '' have^ hold;, occupy^ possess^ us€^ retain^ and 
'^ enjoy/' are very precise, and strong, and evidently cofi^ 
fine the exemption to the lands actually in the oceupaticm 
of the abbey at the time <tf the dtssc^ution ; thai tbey wese 
not, therefore, within the saving of the statute : and more* 
over the case of Lord v. Turk was urged in siq>port of 
ttak construction ; yet the Court, on the autborify (^ Postet 
1^. Bathvrst (e) determined on a iq)eciai verdict in 



(a) Bunb. m. See also Btentan (b) Omll. 1S08; 

s. TVot, Moore, 5dS^ GMII. 208. (c) Pbrter Vk Butinivst^ Crs« 

Dobttoft 9. Curteeae, Gwill. 387. Jac. 554, 659. G will. 132^ ia not. 

and Dickinson pv lUadoy GiirttL and 373. 
358. ft 
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tioh^ hs wfell £Ui on principle^ and the. reason of the 
[179] thing, that the words referred to in the statute 
ought not to be restrained, so as to pass only a pos- 
sessory right ; that the words '' have and hold" are con- 
stantly made Use of to convey the largest estates, and do 
Hot apply merely to mariurance : that there could be no 
doubt of the existence of the privilege at the time of the 
dissoliition, suspended, indeed, in point of benefit, but 
eontinuiiig in point of right ; it being clear that the pri- 
vilege was not* destroyed by the lands going out of the 
hands of the abbey ; but woiild result to them together 
with the lands, and. was,-therefore/ subject to the provision 
of the statute (d). 

But where an abbot, having a privilege to be discharged 
of tithes, quamdiu manibus propriis, in the time of Ed- 
ward the fourth, made a gift in tail, and the abbey wa^ 
dissolved by stat. 31st of Henry the eighth, it was clearly 
held that the donee of the issue should not be discharged, 
for th^ statute discharges none, but as the abbot was dis- 
charged at the time of the dissolution, so that the party 
must claim the estate, and discheu*ge under the abbot 
since the statute ; and the consequence would have beeil 
the same, if by a common recovery the reversion had beeni 
barred before, or subsequently to the. statute (e). 

It is not, however, requisite that the owner of lands 
formerly part of the -possessions of a greater abbey, should 
hold them in fee simple, in order to their being discharged 
from tithes. It is clear that a tenant in tail of such lands 
is discharged, quamdiu propriis manibus excoluntur. Nor 
is it necessary to such discharge, that the owner should 

((/) See Gwill. 432. 948. GwiU. 43]!< ; 

(e) Farmer v. S^hereman) Hob. 
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have an estate of inheritance in such lands (/). In a 
case (g) in which a party who claimed the exemption^ 
as having* the lands in his mannrance^ was only tenant for 
life under a settlement^ with a remainder in tail to his 
daughter ; although it was insisted^ in opposition to hi» 
claim^ that he had not that quantity of interest in him^ 
which could support the privilege ; that to entitle the land» 
to the exemption^ the person occupying" them must be the 
owner of the inheritance^ and have the same estate in him^ 
which the monastery had; and the case of Wilson v. Red* 
man (A) was cited as an authority to shew that a tenant 
for life^ or years^ is not within the statute^ and that^ there- 
fore^ the privilege contended for could not attach ; yet the 
Court decreed, that the tenant for life was exempt, ob- 
serving*, that in the case of Wilson v. Redman the parties 
appear to have had a fee simple, and therefore it not beings 
necessary in that case to decide the point, it could not be 
considered as of any authority respecting it : that it is im- 
possible that the lands can now be holden precisely in the 
same manner as they were holden by the monastery ; that 
the monastery had them to them and their successors, but 
a man now has them to him and his heirs. That as a fee 
simple may be divided into portions, into different estates 
for life^ in tail, and remainder hi fee ; wliere is the diffi- 
culty in saying that the tenants of each portion shall have 
the benefit as they succeed? That there is no reason 
why a .tenant for life should be excluded from the 
benefit, any more than a tenant in tail, who it is agreed 
is exempt; or why all the component parts of the 
estate should not be exempt as they severally come into 
possession; but such exemptioa cannot be insisted []I81J' 
on if the lands be in the hands of a lessee for years, or 

(/) Browtil.44. Gwill. 1516. Qi) Hardr. 174« 

4i) Hett 9. Meeds, Gwill. 1 615. 

o 
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^en fof life, under a common lease ; for there is a mate- 
rial difference between a person who is fnerely a'l^sfee for 
life, and one who is tenant for Irfe^ tirider a' Villj or a- 
grant; the latter has that very estate iti'him,' ^icfe the 
monks themselves had ; for they were tiot thfe owners of 
the inheritance^ they had the enjoyment only during their 
lives (i). 

If lands were discharged of tithes in the hands of a 
prior, and the priory were vested in the king by thcslat. 
of the 31st of Henry the eighth, so that such discharge 
as existed in the priory ought by law to continue ; al- 
though tithes shall have been paid ever since the passing 
of the statute, yet it was held^ that even such constant 
payment should not operate sp ai to make the lands 
chargeable (/). 

^Alsd, where lands were exempted from tithes, as being 
parcel of the demesne of an ancient monastery, which 
were enclosed by act of parliament, it was held that they 
were not rendered liable to tithes, by a clause in the act, 
provnling that the rector, or impropriator of the parish, 
or his lessee, should receive all kinds of tithes from the 
new enclosures, notwithstanding any modus or pre- 
tence of a modus, or composition in any other parts of 
the parish, or any exemption whatsoever; on the 
ground that such general words ought not to destroy a 
[182] clear legal exemption, when the whole scope of 
the clauses was to preserve merely such right as the im- 
propriator, of hi? leasee, bad at the time of passing the 
act (k). 

• • • « 

(0 Argdo, Gwni. 1515. (k) Pratt v. Hopkins, 3 Bro. 

(J) Earl of qtenricfCrd tj. U^j f , Q. 521. Gwilt. 704^ - 
Jkinton, Gwill. MS. 3 
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. A saving clause at the end of an inclosing^ act; res^cv- 
ing 4he rightg of all persons not parties to the act> ^its 
held not to save the rights of a rector not party to the act, 
where an enacting clause in the statute expressly ^xane^ 
rat^ the lands from tithes {/). 

« 

Where the lands, from which the tithes were demanded, 
were copyhold, parcel of a manor^ of which a prior was 
seised in fee, and was also parson imparsonnee, by which 
union it was insisted, that the tithes were extinguished, 
it was beld> that the union was no dischar^ of the tithes. 
of the copyhold (m). Nor is a college given to .the crown, 
by Stat. 1 Edw. VI. entitled to an exemption from tithes^ by 
virtue of the above-mentioned stat. of the 31 Henry VIII. 
(n). A comn^on appiirtenant to an estate, as I have 
before intimated, (o) is entitled to the same exemption^ 
as the estate itself (p). But a custom that occupiers of 
ancient messuages in certain parishes, within a certain 
manor, shall pay the tithes arising from a common and 
other waste lands appurtenant to their messuages^ to the 
rector or vicar of the parish in which the ancient mes- 
fruages are situate, and not to the rector, or vicar of the 
parish, in which the right of common is enjoyed, has been 
held good {q). 

Although a prescription in non decimando is generally^ 
and with these exceptions only which I have above stated^ 
unlawful, and incapable of being maintained, yet there is 
an essential distinction between a prescription in nan 

(0 Riddle v. White, Gwill. Gwill. 189/ 
J 387. ^ (o) Supra, 89. 

(m) Branche'sCase, Moore, 919. (p) Lambert o. Cammins, BanlK 

GwiU. 156. See also Benton o. 138. Gwill. 647.. > \ .r 

Trott, Moore, 528. Gwill. 208. . (9) Etberiog^on v. Huit, ^wilU 



(ff) Green s. Balser, 2 Co. 42. 1598. , , ,., 
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dedmmuio, and a ckim of a portion of tithes^ in oppo- 
rition to the rector^ if the claim be supported by evidence 
of the actual enjoyment of the pernancy of the tithes. 
The title is not unlawful: a good title may hare been 
derived to the party in possession. The title^ therefore, 
, not being simply unlawful, long possession is evidence of 
the title; and on this principle, where a defendant in 
answer to a bill filed by the rectoi^ for tithes, daimed a 
portion oif tithes^ and supported that claim by evidence of 
long possession^ the Court of Exchequer would not in- 
terpose, even $o &r as to direct an issae^ birt left th# 
plaintiff to pursue hid legal remedy (r). , 



(r) Scott 0. Airey, 6wilLll'74; 1177. ia not. t'tnaiiaw 9. 
Edwards v. I/ord Venoii| GwUL AeraB) GwilL I177* 
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CHAPTER VIII. 

Exemptions partial. 

HAYING discussed the doctrine of general eiemption 
from the payment of tithes^ I proceed now to the 
consideration of such specie^ of Exemption as are merely 
partial ; which comprise^ as I have before remarked; mo-' 
duses^ and compositions (a). 

The proper definition of a modus dectmandi, or ia 
common language a modus, is a composition for tithes^ 
which Ms existed from time immemorial (b) ; or in other 
words, where by custom, or prescription, a particular 
mode of tithing has subsisted different from that au* 
thorised by the general law. Before the restrictive sta- 
tutes, the parson, patron and ordinary were capable of 
binding the revenues of the church. A modus, therefore;, 
shall be •presumed to have had its commencement from an 
instrument signed by those parties, which has been lost 
by lapse of time (c) ; but then there can be no colour of 
reason for saying, that because such instrument has been 
' lost, the composition established by it should be lost 
also (rf). 

There are various descriptions of moduses. A modus 

(a) Supr. 164. 3 Anstr. 638. 

(ft) Per Holt C. 3. Startup v. (d) Ch&pman V. MoBSOn^ 2 V. 

Dodderidge, GwiTI. 5Q1. Yha%. 573. 
(c) Ord V. Glark^ GwiU. 1437. 
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is sometimes a pecuniary compensation^ as two-pence an 
acre for the tithe of land ; sometimes it is a compensation 
in work and labour^ as that the parson shall have only the 
twelfth cock of hay, and not the tenth, in consideration 
[184] of the owner's making it for him (c): sometimes in 
lieu of a large quantity of crude or imperfect tithe, the 
parson shall have a less quantity when arrived to greater 
maturity, as a certain number of fowls in lieii of tithe 

eggs (/)• 

Moduses are also distinguishable with reference to the 
extent of the lands which they cover. A general custom 
prevailing throughout a parish is different from a prescrip- 
tion for a particular farm. The former species is called 
a parochial, and the latter a farm modus. A parochial 
modus extends to all the tithes of that species, which 
arise within the district ; but a farm modus depends upon 
more particular drcumstances, and is more strictly con- 
fined, supra, 124: Xg). 

Such is the general nature of a modus ; but it is ne- 
cessary to take a more minute view of its various inci- 
dents, and properties. 

- * • » ^ • «    ft 

There are many requisites to constitute its validity: 
1. A modus must be fixed and invariable; or, in other 
words, a certain- recompence for a certain diitV. S.* Such 

substitution for tithes must in its briffiri nave been be- 

- '^ . . . ^ -. . . , 

neficial to the parson, and not for the emolument merely 

* 

(e) See Andrews v. Lane, Gwill- supra, 63. 
473. (jf) GffiU. 1323... See Bi*op 

(/) Soia^o^^^.,Gp^JyB, GrvifWU «,Arun|iel, GwUl. 58^. & Upji 

199. CrocJBlw.. 687.' ^^.BJ. Com. v. Small, Gwm. 619. & Scott a*. 

29. See also Austin ». Pigot, Allggod, G^ill. 1369. ^ ^ 
Gwill. 217.; Cro. Eliz. 736. & 
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of third persons. .3. It mast be different ft-om the ar- 
ticle compounded fon 4. A modus for one species of 
tithes shall be no discharge for the payment of any other 
species* 5. It must be as durable in its nature^ as the 
tithes discharged by it« Lastly^ it must not be too large/ 
which the law denominates at rank modusj 

In respect to the first of these properties^ that a moduli 
must be certain and invariable^ it is a necessary conse-. 
quence of its having been an original real compo- [1853 
sition^ vrhich in its essence roust have always been one and 
the same ; an uncertain or fluctuating payment, or in legal 
language a desultory, or leaping modus, could not haVe 
been settled from time immemorial. Therefore it bast 
been held that if a party has paid a penny for a lamb for 
fifty years^ and afterwards pays tithe in kind before tbfc 
custom is established, although he again pay a penny for 
twenty years, he cannot describe in mode decimandi (A). 
So a modus of one shilling for every fat bullook, agisted 
within the parish in lieu of the tithes of agistment of all 
barren and unprofitstble cattle agisted upon lands within* 
the parish, and a modus of one penny /or any small quan« 
tity of heftip sown every year, by every occupier of lands' 
within the parisb, were disallovyed (t). So a modus to pay 
a penny, or thereabouts, for every acre of arable land, iff 
illegal (k): So a modus to pay four shillings for every 
day's ploughing of wheats and two shillings for every day's 
ploughing of barley, has been adjudged invalid, it beitig 
uncertain wbat would be the amount of every dsty'iP 
ploughing (/). So a moduff to pay two shillings in tbe 



(A) Flemyng o. tke Tenantif of 946^ 

Dudley. Sar. 13. Gwill. 15S. • (Ar) 2 Roll. Abr. ^65.' 

D*g. 3d8* (/J Cttttn. Ir. of T. 45. 

(0 BosoLwea v.'RobertSy GwiU: 
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pound out of the rent reserved (m), or a modus to pay one 
shilling in the pound on the yearly rent of rack-rented 
fiirms (n), is void : A modus is not applicable to rents re- 
served &om time to tinie^ on frequent new reservations. 
On the same principle^ a modus to pay the yearly value 
6( farms which are underlet is also bad (o). On the same 
ground of uncertainty an alleged modus of three-pence 
payable by the occupiers of every ox*gang of la«d^ con* 
[186] taining sixteen acres of arable, meadowy and pasture, 
after the rate of seven yards to the pole or perch, in lieu 
of the tithe of hay arising on the ox-gang, has been held 
invalid; for that there was no specification of the pro- 
portions of such different species of land, and there was 
nothing to pay for an ox-gang of arable only, or an ox* 
gang of arable and pasture. By the fluctuation, therefore, 
of lands in the parish it might happen that the arable 
inight be occupied separately from the meadow, or pas- 
ture. It would have been a very different case, if the ox- 
gang bad been computed on the actual state of the occu* 
pation, on the day on which the tithe was to be demanded, 
as on every sixteen acres, consisting of all the arable, and 
all the meadow, and all the pasture that each man had ; for, 
on that supposition, the wbdle parish would contribute to 
tbe vicar a certain sum at all events ; because then all the 
lands in the parish, reduced to their own proper ox-gang, 
would contribute their proportions to one fixed and certain 
recompence for the tithe of the meadovv land, which 
would be always payable to the vicar out of tbe specific 
lands, independent of tbe uncertainty and iuctuation of 
tbejoctu^tion (p). A modut of the sum of one penny. 



(m) Bjne v. Dodderidge, I hL (n) Bstn v* LeS| Gwitt^ 009. 

Raym. 696. GwiU. ^78- Vld- (o) ttld* 

Startup V. JkAdfTiig^ GiriU* 997' (p) Markham v. tfaycoek^ GwiU. 

591,592. iai9^ 
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QSQally called tilth-penny^ to be anniially f9id by the 
respectire occupiers in lieu of all tithe-bay arising on 
lands part of certain tenements^ was also held incapable 
of being supported^ it being a recompence fcnr. a titbe 
wholly uncertain, fluctuating in its amount^ varying ae^ 
cording to the changes in the occupation, pf the land^, to 
be reduce4 to a single penny^ if not to be wholly anipht- 
lated ; for according to such a raodus^ if a man has sixty 
acres of h|ty^ he pays only one penny^ and if he lets them 
to sixty seyeral persons^ they shall pay one penny each ; 
and the converse of the proposition mor^ strongly ^vinow 
its unfairness : if sixty persons 'pay one penny^ -and they 
let their land to one individual person^ one ]^emkyJ[lW72 
only fihall be paid (q). A modus^ that aU occupiers ctf 
farm-houses on the north side of a certain lane^ Witb Uie 
lands usualhf occupied therewith^ have time out of misd 
paid three-pence at Michaelmas in each year for ea^h 
cow, and all occupiers above the same lane^ or op the^ 
south side thereof, with the lands vsiuMy occupied there- 
with, have time out of mind paid two-pence -for each ce^w 
in lieu of tithe of milk in kind, has beeu declared to be 
uncertain and void ; for that the house may fall down aind 
be uninhabited, and then no modus will be payaible ; nor 
can any description be more uncertain Ibwi thut of lands 
umalhf enjoyed with the tenement; since the lailds lel 
with the farm-house may be often dianged (r). Amddnt^ 
that the occupiers of Shortflat-be^, called Parsons-boundaj^ 
a wet«wampy uncultivated piece of ground;^ lying wilUn 
the hamlet ^ Shortflat, have tiine out of mind annually 
cut and made into hay of the grass^. gr^^Ylog: thereon two 
fishers, and carried the same at their own expence to the 

, . • • • .- ^ , - > ^ »i ,. 

(q) Travis v. Oxton, 3' GnnjiU. Aii^b* SOwyv ^ . 
im. loai) 108^ S^a)#aT!ir- v (r) Ci^lioat;^Bri|pitw«U| 
ton 0. Ckytoii^ GwiU. 628. 676. 2F.Wnis.462. 
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vicarage-house^ in satisfaction for tithe-hay of the whole 
township or hamlet^ and that the same hath been and 
ought to be accepted as such^ and that u -f other i» a cef « 
taii^ determinate quantity well-known in those parto> 
which was proved by the witnesses on both sides to be aia 
much as can be drawn in a long wain hy two oxen aad 
two horses^ it was held^ that this modus wai void^ on the 
ground that the fother^ as described by the witriess^^ was 
too uncertain ; that it made the quantity of hay depenid 
on the condition of the soil^ on the strength of the oxeb^ 
and the horses^ and on the caprice of the occupier^ who 
might take the opportunity to carry it in wet weather, 
[1883 ^h^n ^h® ^^S ^^ scarcely passable {s). A modus of 
four shillings payable at Easter^ in lieu of tithe-hay arising 
on defendant's farm^ has also been held void^ i^ not being 
certain of what a farm consists (t). A modus^ that there 
was a meadow in the parish called Parson's-meadow, and 
that the plainti£f and his predecessors had time out of mind 
enjoyed the meadow, and also various beast-grasses in th^^ 
parish, in lieu of the tithes within the parish, was declared 
by the court not to be good by reason of its uncer- 
tainty (u) : And in a case, in which the defendant insisted 
on a modus that the occupiers of ancient tenements, with* 
in particular viHs or towfiships described within^ the parish; 
with their own carriages and horses;, led and carried, and 
ought to lead and carry, a cart-k)ad of peat and tuif froiti 
Ulverston«moss to the parsonage-house for the use of tb^ 
parson and rector, his farmer or deputy on such a day, ot 
within the space of every two years, as the parson o* 
rector, or his farmer and deputy, should require the same, 
in full discharge of all the tithe of hemp, flax^ and hay 

(s) Feawick v. Lambe, GwiU. 640. Bunb.' 120. 
g69. AmbU 365. (») Birch v. Stone, GwiU. M^. 

(0 Bur well v. Coates, Gwill. 
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« 

arising on those ancient tenements, was held to be a void 
modus, Jbr a cart-load is too uncertain^ it may be drawn 
by two or six horses {v). A modus payable to the parson 
or curate is void (t^). A modus for the payment of a 
certain sum of money, but if the lands are in the pos- 
session of any other person to pay tithe in kind, or the 
money at th^ election of the |Mirson, held to be clearly 
bad, as being desultory {x). A modus alleged to be pay-^ 
able at' EaUer, or otherwise, when the sheep shall be sold, 
held to be of the same description, anfd adjudged void (y)« 
A modut of nine-pence a cow depastured on the 
meadowtr, and six-pence a cow depastured on the [1893 
uplanda, in lieu of' the tithes of all cows, calves, and nnSk, 
was alaor over-ruled ; principally, because the recompenca 
is too vague, for that the parson, in lieu of a certain right 
at common law, must have a right eqmilly certain by Che 
prescription ; and in this case^ if a cow were departured 
partly on the uplands, and partly on the meadows, he 
would not know which Aiodus to demand, or how to dis* 

tinguish them (0). 

» 

On the other hand, if tenants from time immemorial 
have been* used to pay a certain price for a tithe-lamb, so 
that the modus is fully established, the modus shaU not 
be destroyed by the parson's encroadbing on more, or the 
tenant's payment of the Uthe in kind (a). . So a modus inr 
Ueu of tithe-milk to pay every tenth day's cheese during. 

(») Tolly «f. Itilner, GwiU. 644. (2) Toriiana o. L^gge, QnH^ 

BuDb. 136. Vid. infra^ 210. 909, and ia not. aod 1 Bi. R^. 

(w) Whieldon v. Hanrey, GwiU. 420. 

951; (a) Fiemyng v. Tenants of 0ud- 

(±> Webber v. 1:iyloT, GwiU. ley, G wilt. 155. Sat. 13. Howell' 

656. Sel. Cas. in Ch. v. Hicks, 2 Inst. 653. GwiU. 1570? 

(yy PtiWXps ffi Symes/Gwill. And sapra, 185; 
654. Bunb. 171. 
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the space of twenty weeka, the flrsit cheese to be paid on 
fifteen days after Holyrood^iajr^ aeents to haw been con* 
fiidered as valid, notwithetandiag the ohgeedoa of Hncer- 
tainty, and yet it was not slated Aat on^ whole day's milfc 
should be used in making it (6). So in prohibitioii, the 
surmise of a castooi, that all the parsons of the churdi 
of F., had ioimemorially held, and enjoyed ^edrtoin land, 
parcel of the manor of F.» in recompence of all tithes 
of wood within the parish, was a^udged sufficient, though 
it was ol]gected, that the lands in question of which tithes 
were demanded, were not averred to be parcel of the 
manor (e). So six shillings and eig^ht-pence for every yard 
of land for tithes, is u good modus,, although ihe lands bs 
rnicertain (d). So a. modus to pay to llie rector the blesr 
buck and doe yearly at ev^ry season, in lieii of the tithes 
for a certain for^t^ has been .established (e). in like 
mauTUer a modus of twelve-pence for a .fat beast, buHock, 
or h^fer, and six-pence for every lean beast, bullock, or 
heifer, was held giQK>d, notwrthrtanding it was objected, 
that there was an evident uncertainty, as it would .be oe- 
cessary to determine in every instance whether the animal 
W»s fiat, or lean ; but the lord Chancellor observed, that 
[ 1903 ^^^^ ^^ ^ distinction perfectly well estaUisbed emon^ 
ftrmers, and be, . therefore, saw no legal objection to the 
modus (/). So a custom for eVeiy householder inhabitant 
within the parish, to p^ two-penoe.at £aster, by the 
namu of hearth silvery garden silver^ $hat and^ waxe» 
silver^ in satisfaction of the tithe of the produce of any 
gar^n^ yard, or (Nrchard, occupied. in the parish. by Irich 

(k) Wake Oi Russ, GwiU. 1306. (d) Mason v. Hine, Gwill. 96U 

1 Anstr. 306. «Liid sae 1 Roll. Abr# {e) Conant w. GreaTes^Gn^l' 

dSKpl. 19. 523. 

(e) Somerton v. CottoOy Cro» (/) Bishopv. Ciiich«ito^ 9^' 

Elk. 587. GwiU. 199. 1316. 1S30. 
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hoQseholdtf inhabitant^ and of all woods^ cuttings^ and 
loppings, cut in the year upon lands in the parish in his 
occupation, and also .of the agistment^tithe, is good (g-). 
In like manner a custom for ev^y person resident, 
and occupying lands within the parish/ to pay three-* 
pfiKse for every sheep sold, or sent out of the parish 
^fter old Candlemas-day, and before shearing time, in 
lieu of tbq tithes payable in respect of such sheep^ it 
tafid(A). 

Ceilftinty beitig thtis essential to the validity oTa modus, 
it 1$ requisite in a bill in equity daiming to establish such 
iubytitiiition for tithes to state it with reasonable particu^ 
Ifyrity and piTeeision. 

> 

Thua^ a modus to pay a penny for every ancient farm 
iqt a 'parish,, beiag a farm, and not a parochkil modua, 
Wpra, 124. 184:, the bipundaries and particular quantities 
of land of each farm, alleged to be covered by such a 
mochla, must be stated, infra, 194. 215. : For it is esaen- 
tisl that the parson should be apprised to what lands he ia * 
U^ resprt for payment of the modus (i). But even in a 
Idtt the court does not require a scrupulous strictness in 
alkging a modus ; thus in a bill to establisfa a m<^dus for 
ancient orchards, it is not neoessaary to set out the quan^ 
tity and boundaries of the orchards, fpr that is a irery 
dbtinct case, from the case of an ancient farm : the name 
of an orchard is. in the nature of a description, and the 
mere inspection will help to ascertain it (Ar). So, although 
formerly it was held that in a bill to establish a modus, a 
day for the payment of it must be expressly alleged and 






ie) Bennett v. Read, GwiU. (i> Scott v. Allgeod, GwilL 
l^% : . 1369. 

(A) Ibid. <A;) Ibid. 1371. 
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proved (I) ; yet^ accoi'ding to modern adjudicatbng^ thai 
is no longer necessary^ and it is now considered as tod 
strict to require the proof of a particular day ; that to 
state that the modus is payable at or about a particular 
day is sufficient (m) ; and the court will establish a modus^ 
[191] even though proved to be payaUe on a day different 
from that alleged in the bill (n). So on a bill to establish 
9. modus, it was objected^ that the modus was not pro- 
perly set out, being pleaded as a farm modus, and the 
farm not stated to be ancient, and to have consisted im- 
memorially of the same parcels as at that time, and it W^ 
urged that the defendant was not bound to extract the 
plaintiff's meaning by inferences ; but the court were of 
opinion, that as the bill set out the farm with all its parcels, 
the number of acres, and the abuttals of each close, and 
averred that the modus bad been immemoriaily paid for 
the farm, its antiquity was a necessary part of the pbin- 
tiff's case ; and that such allegation could be supported 
only by proving that the farm was ancient, and had im- 
memoriaily continued the same ; that no precise words in 
such case are necessary if the meaning be clear (o). Nor 
is it necessary either in law or equity, in laying a modus 
to use that express term : Accordingly^ a biD^ to establish 
a customary payment of seven pounds per annum in lieu 
and satisfaction of tithes^ was held to contain a sufficient 
allegation of a modus : Lord Hardwicke C. in such case 
observing, that the material words are, so much money 
paid in lieu, and satisfaction of tithes (p). 

(0 Goddard v. Keble, GwiU. S0%. 1 Ves. 30. 

631. Banb. 105. Groodwin v. (n) Anderton o. DaTies, Gwill, 

Wortley, Gwill. 715. See also 1268. 

Henricev.Dogard^Gwill. 632«and (o) Lord StaweU «• Atkins^ 

Gibb V. Goodman, Banb. 328. GwiU. 1434. 

Gwill. 735. (p) Ricbaidi v. Eyans, Gwill. 

(m) Richard! «• Etansi GwiU. 803. 1 Yes. 30. 
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But in an answer insisting on a modus by way of de- 
fence still greater latitude is admissible^ on this distinction : 
that if a bill be filed by a landholder to establish a modus^ * 
it is reasonable^ that he should be restricted to an accurate 
statement of his ckim^ for he is bound to know it, before 
he asserts it in a court of Justice; but in the case of an 
answer, a tenant is compelled w^ithin a limited time to 
answer, and state his defence ; and if he give such a state- 
ment as will apprize the plaintiff of the general [1923 
nature of the case to be made against him, it shall be suf- 
ficient (q). Thus, where the defendant insisted on a 
niodus of four-pence for every acre of grass cut and made 
into hay in lieu of the tithe of hay, to which it was ob- 
jected, that it was illegal, inasmuch as it was not stated to 
be; so in proportion for a greater or less quantity than an 
acre; the objection was over-ruled, and the modus declared 
to be sufficiently set forth. So in the same cause, the de- 
fendant stated, that there were several lands in the parish^ 
which were exempt from tithes, and that there were other 
lands of which the rector was entitled only to a moiety of 
the tithes, and the above modus in lieu of tithe-hay was 
laid for every acre of grass, except on the lands which 
were tithe-free, and those for which tithes were paid in 
moieties : an objection was taken to the legality of the 
modus, because the defendant had not particularly set out 
the lands, which he stated to be exempt, or for which 
tithes were due in moieties ; but this objection was also 
over-ruled (r). So where the defendants in their answer 
set up an immemorial payment due and payable by the 
owners or occupiers of lands, by way of modus, or com- 

(7) Baker tj. Athill, Gwm. Brooke, Gwill. 1412. Anstr. S97. 
1423. 2 Anstr. 491. See also (r) Gills v. Horrez, Gmll. 86}. 
Atkyns V. Lord Willoughby d« 
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pesitian far the sttiall tithes^ it Vra6 contended that the 
modus was not set fm^th with sufficient certainty ; it beings 
pleaded as a modus^ or composition ; whereas the claim of 
exemption^ being against common rights must be accu- 
rately defined : But the courts recognising the distinction, 
I ha?e just alluded to, hdd, that if this Imd been a bill to 
establish the modus, the objection might have prevailed, 
but that in an answer, such strictness is not requisite ; if 
it appear that thefe is a good defence, that is sufficient, 
[|1933 and therefore, disallowed the objection (s). So 
where to a bill for vicarial tithes the defendant in his an- 
swer set up a modus for an estate, of which he was owner, 
called H. without mentioning its extent, but which in the 
bill was stated to consist of two hundred acres, the manner 
of laying the modus was objected to for uncertainty ; but 
the lord chief baron observed, that the object in stating 
the number of acres was to ascertain the land ; that if it 
be ascertained by other means, the end is answered, and 
expressed his doubt of the validity of the objection ; and 
although the other barona tliought that the name did not 
give sufficient certainty, and that it was not supplied by 
the bill ; yet the objection seems to have been considered 
as'v^ry critical, and the court permitted the answer to be 
amended {t). And where the answer set up a modus in 
lieu of all tithes, or at least of tithe-hay, for a place not 
described by metes and bounds, but by ai map annexed to 
the answer, and .the answer was objected to as being un- 
certain, the objection was over-ruled («). Again, in a 
case, in which the defendant insisted on a modus without 
averring it to be immemorial, acknowledging that he did 

(0 Atkjns V. Lord WHloughbjr (jt) Vyse v. Duntae, GwiU. 1124. 
do Brooke, GwUL 1413* Askn^x. (ai) Qarkev. JenDiiys, ^Anstr. 
397. 408. Gwill.1424* 
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naf know how long it had subsisted^ andnalso omitting to 
state at what time it was payable^ the court held the an-^ 
swer to be nevertheless sufficient (t;). 

The indulgence of th« court to defendants in cases of 
this nature, is stilf more strongly evinced in the following 
instance : To a bill for tithes of applfes^ except ancient 
orchards, in respect to which the bill admitted a modus^ 
the answer, which viras very confused and indistinct, set 
out the copy of a paper-writing^ purporting to be an 
account of a modus in the parish, which the defendant 
stated he believed to be true, and added these words^ 
'' Cyder two-pence per hogshead." It was insisted on 
the part of the plaintiff, that it did not appear what [194] 
the modus was. Which, even in an answer, ought to be get 
out with some degree of certainty, in order that the 
plaintiff may know on what the defendant, relies, and how 
to apply his evidence ; but Sir Thomas Clarke, M. R. held^ 
that if it appear, that a pecuniary payment was made for 
any species of tithe, the court will help the imperfectioa 
in the manner of setting out the modus, and put a con** 
struction on the words. He accordingly directed an issue 
to try whether a modus of two-pence per hogshead of 
cyder was payable throughout the parish, in lieu and sa* 
tisfactioh of tithes in kind for the apples which were used 
in making such cydef (lo). 

And with the same liberality superfluous words used in 
an answer stating a modus, which would make it indefinite, 
have been considered by the court as expunged. Thus 
where a modus of three-pence per head for every sheep 
brought into the parish a short time before the 13th of 

(c) Baker©. AthUl, Gwill. 1423. (a) MaUock v. Browse, GwiU, 
Aostr. 4S1. 905. Ambl. 423. 
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February^ was objected to as vague : It was held that 
these words should be rejected as unnecessary (x). Nor 
shall even a variation of the witnesses in the description 
of the ]and vitiate a modus, provided they agree in point- 
ing out the particular land^ which is covered by it {y). 

But still this latitude permitted to answers is not wholly 
unlimited, for where the defendant insists on a parochial 
modus, he must state in his answer to whom, and when, 
or about what time, it is payable {mpra, 124. 1 84. 190.) 
and what particolar lands in his occupation are covered by 
it {z). So where in an answer a farm modus was laid for 
f 195] all tithes, except those of corn and grain and the 
tithes due to the vicar, it was held not to be sufficiently 
certain for wai;it of distinguishing what tithes the modss 
covered [a). So where the defendants in their answer 
admitted the reptor to be entitled to tithes in kind, except 
in the township of Risby, which they stated to consist of 
nine hundred and thirty acres, or thereabouts, of which 
they alleged, 1, certain parts to be demesne of the manor 
or lordship of Risby, and to contain one hundred and fifty- 
six acres, or thereabouts; 2, other parts to be ancient 
enclosures, and to contain four hundred and thirty-two 
acres, or thereabouts ; and, 3, the remainder ix^ be three 
hundred and forty-two acres, or thereabouts, and insisted 



(jt) Ellis V. Saul, Gwill. 1326. 
1335. Anstr. 332, 

{y) Markhamv^ Huxley, Gwill. 
1.499. See also Austen v. Pigot, 
Cro. EliTE. 736* Gwill. 217v Beal 
V. Webb, Cro. Eliz. 819. Gwill. 
220. Taylor v. Walker, Bunb. 
267. Gwill. 699. Laithes v. 
Christian, Gwill. 740. Williams 
V. CulkuDy Gwill. 744. Barring- 



ton V. HortoD, 1 Bro. P. C. 140. 
Gwill. 594. and infra, ^57. 

(s) Coggan V. Lord Lonsdale^ 
Gwill. 1404. 

(a) Nash v. Thorn, Gwill. 1324. 
Spo also Gumley v. Fontleroy, 
Bunb. 60. Gwilh 6'28. and Baker 
V. Planner, Bunb. 108. GwiU- 
631. 
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on a moduSj first for the demesne lands three poqnds two 
shillings; for the ancient enclosures one pound ten 
shilUngs and three-pence; for all the land in Risby, ac- 
customed to pay tithes in kind, twelve pounds ; which 
amounting* together to sixteen pounds ten shillings had 
been immcmorially paid, after allowing the land-tax 
amounting sometimes to one pound, and sometimes to one 
pouftd four shillings, as a modus in lieu of all tithe within 
those several lands : The defendants not having in their 
answer ascertained the three different species of land, 
the court held, that it was impossible. to direct issues on 
any of these moduses, though the court at the same time 
eicpressed a wish to relieve the defendants from the diffi- 
culty of having subjoined the third to the two^ others; 
but observed, that if a decree were pronounced for an 
account only of the third description, when the recto;r 
came for his titlies, his claim might be frustrated by the 
occupiers insisting, that these were demesne, or old en- 
closures ; an account was therefore decreed of all the 
tithes demanded by the bill with costs ; but without pre- 
judice to any future claim to the benefit of the moduses de- 
fectively set forth in the answer (6). In like manner [1963 
to a bill for several species of tithes,, and particularly for 
agistment, two of the defendants in their joint answer set 
up a modus to cover the agistment tithes, one of whom 
stated that he held as owner certain lands within that 
township of T., consisting of twenty acres or thereabouts, 
and alsoof seven beast gates, or cattle gates, in certain 
open pastures there . qajiled A. and B., together with com- 
mon of pasture on the inoors or commons within the 
township, which, farm, lands, or grounds were part of an 
ancient estate within that township, which theretofore be- 
longed to J. C. ; that the other part thereof consisted of 

(i) Croft V. Ajrer, Gwill. 1335. 

P g 



196 Law of Tithes. Chap. VlH. 

eleven acres of meadow land, or thereaboute^ ^nd three 
beast gates, or cattle gates^ and that the last .mentioned 
premises also belonged to the defendant^ bot during the 
said years were let qut to tenants. The answer then set 
forth, that the defendant held as owner certain other 
lands: there^ consisting of twenty acres, or thereabouts, 
which were parcel of an ancient estate within the town- 
ship, which, theretofore, belonged to W. A., the other part 
of which consisted of twenty acres, or thereabouts. The 
description of the lands held by the other defendant was 
similar, being parcel of another ancient estate. They 
then set forth certain moduses payable tor those ancient 
estates respectively. There was evidence to shew the 
extent and boundaries of the several ancient estates: On 
its being objected on the part of the plaintiff, that the 
description of the places covered by the modus was not 
sufficiently certain, the court held, that although U be 
true, that in an answer considerable indulgepce be fhewn 
in statinfg the defence, and the evidence bore/ mac^e th$ 
case more intelligible, yet that the delendant:|];nust, iTpt 
give a blind description, which the pbintiff iCannc^tnie^t; 
that the defendants had not defined with reasonable nr^- 
cision the ancient estates, with respect to which, t^se^ 
[197] veral moduses were claimed; that they h^d,rde7 
scribed the closes held by them no otherwise thai] ^s laixk 
of certain extent : They had neither named the parcej^ 
nor specified the boundaries; that the description of tbe 
aneient farms,: of which these lands were parcels, was 
equally indefinite; they are stated merely to lie in some 
part of the township of T.; but there is no clue to dis- 
cover their particular locality; whereas there ought to 
have been such a reasonable precision in their description 
as 'would eriat)ie a sheriff to give possession of the closer; 
but this description is clearly insufficient for that purpose. 
No issue could be directed upon this defence. The issue 
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is in general in tfie Words, or hearty in the words of the 
answer J but here there is no Uescriptioti of the place 
covered by the modus: there is nothings, tfierefore, to try 
by an issue. Where there is an inaccuracy kt the answer 
in describing the defence, an indorsement on the postea 
may remedy the error : here the description is totally 
wanting; an indorsement, therefore^ could not assist the 
case (c). 

II. A modus must in its origin have been beneficial to 
the parson, and not for the emolument merely of third 
persons. 

Thus a modus to find straw for the body of the church 
is no ralid modus in discharge of tithes, for the parson is 
not bound to find such straw, and consequently he de- 
rives no benefit fi-om it (rf). But if it had been alleged 
tllat the straw was given to him, and he bestowed it oh 
the body of the ctiurdi ; or that he had a seat in the body 
of the chtirch, the adjudication wpuld have been diffe- 
r^fit (e). • So a modus to repair the church in dis- [198] 
charge of tithes is not good, becaiise that is an advantage 
to the parish only ; but to repair the chancel is a valid 
modus, because that is an advantage to the parson (/). 
So where a party prescribed, that he used to pay the 
parish-clerk his wages in satisfaction of tithe- hay, this was 
held' to be no discharge (g); and upon the same prin- 
ciple, if a custom be insisted on in the spiritual court in 

(c) Wood V. Wray , Gwill. 1 ^57. (e) Ibid. 
JVfistr. 838. See also Warren v. (/) 1 Roll. Abr. 649. pi. 50. 
Fisher, Gwill. 1269. But see Fox- {g} Sarell v. Wood, Gwill. 1 57. 

i^TiKftp. Paris, Gwill. 1529. Cro. Eliz. 71. & Gwill. 163. Peg, 

. (4) ^coryv. fiaber, Gwill. 163. p. 2. c. 1$. 
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satisfaction of tithes^ which gives no recompence to the 
parson^ a prohibition shall not be granted (A). 

< 

III. A modus roust be diSerent from the article com- 
pounded for. It is absurd to suppose^ that a part could 
ever be accepted as a satisfaction for the whole ; therefore 
one load of hay in lieu of all tithe-hay^ is no valid modus, 
for no parson would boni fide consent to receive a com- 
position for less than is due of the same species of tithe^ 
and therefore the law presumes it impossible for such com- 
position to have been entered into {%). In like manner a 
certain number of sheaves of corn in satisfaction of all 
tithes of corn^ has been determined to be a void prescrip- 
tion (Jc). So in a case where the defendant insisted^ that a 
small meadow had always been enjoyed by the rector in 
lieu of the tithe of hay of another meadow of much larger 
extent^ and it appeared that the first meadow produced 
every year oh an average about four loads of hay, and the 
other about one hundred and fifty loads, the court disal- 
lowed the modus, observing that it could not be presumed, 
that any person in his senses would consent to take four 
[]199j loads instead of fifteen (/). So, where a modus 
was alleged that tithe-milk ought to be paid by every 
tenth evening and morning's meal in kind, from Hoe 
Monday to the second day of November to commence 
upon the evening of Hoe Monday, (that is the Monday 
fortnight after Easter-day,) and the morning following to 
be taken by the rector at the place of milking, and no 



(A) V. Barnes, Gwill. {k) Slwippard ©. Penrose, Ley. 

285. Portingen v, .Tohnson, Gwill. 179. 

$86. infra, ^b7. (/) Mason p^ Holtob, 3 Bum^ 

(0 Lev. 179- See Fletcher o, Eccl.l4.4^l. 
WillOnsoD, Gwm. 675. 
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tithe-milk to be paid for the residue of the year; such 
alleged modus was held to be void upon the face of it^ 
being only payment of part for the whole (m). So a 
custom^ that the vicars had immemorially taken every 
tenth meal, or morning or night's milk, from all milch 
cows in the parish, from their first going upon the com- 
mon, which happened usually on the third of May, for 
ten tithe meals, or turns of morning's and night's milk, 
in lieu of all tithe milk, was held void (?i). But three 
eggs for every cock and drake payable on Wednesday 
before Easter, and for every hen and duck respectively 
three eggs in lieu of tithe-eggs, chickens, and ducks 
hatched in the parish, have been decided to be good moduses 
(o). So a prescription to pay the tenth cock of barley in 
discharge of the tithes of the rakings minus voluntatis (p) 
dispersed, has been established. And in no instance does 
this principle appear applicable to articles tithable merely 
by custom, but only to articles tithable de jure. 

It is sufficiently obvious, that the cases I have above al- 
luded to (9), in which the parson shall take less than a 
tenth of any specific article, having a compensation in the 
parishioner's work and labour, or in the greater maturity 
of the article, do not fall within this class of decisions. 
Therefore a custom to cut down the grass growing upon 
the meadows, and to make it into hay at the tenant's ex- 
pence, apd to set out the tenth cock, is a good prescription 
in satisfaction of the tithe of the latter mowth, as well 
as of the first mowth (r). So in case of a modus, 

(xi) Brinkfow o.EdHHinds^Gwill. (p) Green r. Hun, 6 will. ns. 

712. Buttb. 307. Crq. Eliz. 702. 

(«) SomervUle 0. Wi§e, Qwill. (q) Hall r. Fettyplwe, QwiU* 

671. 222. Cro. Jac. 42. „ . 

(o) Brinklow I?. Edmunds, Gwill. fr) Supra^ 63. 183. . 
712. Bunb. 307. supra, 147. 
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that in consideration of the parishioners hi their own 
coAtg and chargcfi, making the tithe grass into hay, by 
strewing the grass upon the ground^ which is called 
tedding; it, and afterwards gathering it into weeks aivd win* 
drows ; therefore the parishionei*s and inhabitants within 
the parish were to pay no tithes for the herbage of dry 
and unprofitable cattle ; the Lord Chancellor observed, 
that this might be a good modus to excuse the occupier d 
the same land, in which the parishioners made gr^s into 
hay, from paying tithe of after herbage ; yet it could be no 
good modus to excuse the herbage-tithe of other land ; for 
by parity of reason^ a man might mow and make into hay 
a small parcel of ground containing about a quarter or 
half an acre of land, and by those means be excused irma 
the tithe -herbage of a hundred head of cattle ; and al- 
though in that case it was proved that the parishioners, 
tiipe out of mind, had paid no tithe of dry herbage, yet on 
the other hand it was proved, that foreigners living out of 
the parish, and having no privilege of being tithe-free as 
to their herbage, made the tithe-grass into hay^ as wd*! as 
the inhabitants, and paid tithe-herbage ; his lordship 
thought this a material objection to the custom^ as it ap- 
peared to be the usage of the parish for the parishioners 
to make their grass into hay of course (s). 

IV. Payment of one i^cies of tithes cannot be dis- 
charged by a modus of another species of tithes. Thus a 
custom, that every parishioner .should pay for every milch 
cow one penny by the year, and for every other cow a 
haKpenny per annum, in recoitipence and discharge of all 
tithes of cows, oxen, steers, and calves ; and also, a 
penny for every mare, in discharge of all tithes of horses, 
inares> and colts there^ has been adjudged bad, for tithea 

0) Fox V. Aydc, Gwill. 697. % P. Wms. I«0, 
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paid for one thing cannot ibe intended - as a recompence 
for the tithfii of another, where tithe is pfr common [2013 
right due for both {t). In like nianner, where. a party 
pr^cribed^to pay the tenth part of corn in the sheai^ for 
the tithes of all which is iri the- sheaf, and of all which is 
raked, the prescription was adjudged to be void, because 
be was liable to pay tithes of botb(w). IJpon the same 
principle, a modus of four-pence a year for every orchard, 
in lieu of the tithes of all fruit-treea, in the parish, was 
over-ruled^ as being a modus of one tithe ii\. lieu of an- 
other (t?). So a modus of four-pence for every hogshead 
of cyder, in lieu of all orclwrd fruit growing within the 
parish,, was adjudged void («?). So a prescription to pay a 
penny for every Jiiilch cow, in satisfaction for the tithe of 
milch kine and beasts agisted, was held bad : But it would 
have been otherwise, if the party l>ad prescribed, that he 
Imd paid a penny for all cows and beasts agisted (x). 

V. The compensation must,be as durable in its nature as 
:ihe tithe dischai'ged by it, because tithe in kind is a cer- 
tain-inheritance, and there is no colour of reason that 
the right to it should be extinguished by a less perma- 
vivent reoompance; therefore, a modiis that every inha- 
bitant of a house, shall pay four-pence a year> in satisfac- 
tion of the owner's tithes, is no good modus, for possibly 
the house may become dilsqpida^ed,^ or be v without an 
occupier (y). A modus likewise for the -tithe of articles 
of comparatively recent introduction into England, as 

(0 Grysman ©. I^ewes, Gwill- (w) Edg^ton i?. yoHett, Gwill. 

165. Cro. Eliz. 446. Morton v. 535. ^ ; ; 

Briggs, 2Lutw.l037. Gwill. 661. («) Sherington v. Fleetwood, 

(m) Sir Charles Norrison's case, Cro. Eliz. 475. Gwill. 189. 
ibid. {y) "Gibs. Q7hi Cro. Eliz. 139. 

{v) Tprri^no v. Legge, GwilL Carleton v. Brightwell, 2 P. Wmi.* 

909, ' * x462.- • — 
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tarkies^ hops^ and whatever is in the same predicament^ 
cannot be a valid modus^ for want of a sufficient du- 
ration {z). 

But to a bin for tithes in kind of certain farms within 
the parish of K. the defendants as to those farms set up 
the following moduses ; as to two of the farms^ a modus 
of ten fleeces of wool, 'and two and a half Iambs, or one 
[SO23 shilling and sixpence in money in lieu of the half 
lamb, in full discharge of all tithes whatsoever ; as to two 
other farms, a modus of six fleeces of wool, and three 
lambs for all small tithes ; and as to a fifth farm^ a modus 
of eight fleeces of wool, and four shillings in money in dis- 
charge of all tithes whatsoever for that farm. As to the 
first and second moduses. Price and Bury, barons, were of 
opinion they were bad. Ward, chief baron, and Smith 
baron^ on the contrary, held, that they were valid, for that 
they were not in discharge of wool and lamb only, and that 
any thing of a tithable nature may be given ip discharge 
of tithes, as well as money ; that the distinction is, where 
it is in discharge of a species of tithes, and where of the 
land ; that it is clear that the payment of tithe of one kind 
could not be a discharge in respect io the tithe of another 
kind ; but they observed, that this was not a pajmeiit of 
tithe, because^ was to be paid in all eventa^ whether 
there were sheep, or not. In respect to the last modus^ it 
was holden good by the chief baron and two of t|)e barons^ 
the third dissentient {a). 

Lastly, the modus must not be too large^ or, as it ig 
styled^ a rank modus ; for in these instances of custom^ 

(z) Wats. C. L. 408* See Chap- 712. Sopra, 146. 
man v. Smitb, Gwill. 847.' 2 Ves. (fl) Arcbbishop cf York ©. Duke 

bOQ. Brinklow v. Edmuods, GwUl. of Newcastle, GwilL 583. 

3 
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or prescription, the law supposes, ag 1 have already in- 
timated, an original real composition to have been regu- 
larly entered into ; but having been lost by lapse of time, 
immemorial usage is admitted as evidence of its having for- 
merly existed, and that from such composition such Usage 
was derived. Now the commencement of time of rrtemory, 
as above stated, hath been long fixed, from the tfme 6f the 
expedition of king Richard the first to the holy land (6). 
Any custom may, therefore, be destroyed by proof of its 
non-existence in any part of the long period from that 
time to the present ; consequently, as this real com- [203] 
position is supposed to be a fair and reasonable contract, 
amounting to the full value of the tithes at the time of 
making it, if the modus insisted upon be so rank and 
large as palpably to exceed the value of the tithes as it 
existed at the time of Richard the first, it destroys itself 
{infra, 208,) for as it would be disallowed on direct proof 
of its non-existence, at any time subsequent to that aera, 
it is of necessity avoided by such internal evidence of a 
much later origin (c). 

iThe. rankness, therefore, of a modus depends on the 
history of money, and involves in it a question of fact, and 
not of law ; a question nevertheless, which hath frequently 
been decided by a court of equity without the intervention 
of a jury : for if a modus be palpably and notoriously of 
that description, and bear strong intrinsic evidence against 
the possibility of its immemorial existence (d), it were nu- 
gatory, and indeed oppressive for the court td direct an 

(b) SeeGhapmatio. Smith, Gwill. 1166. 3 Bl. Rep. 1257. See also 
853. Loveday v. Moorer, Gwill. 626. 

(c) % Bl. Oom. 30, 31. See Tiutis v. Oxton, Gwill. 101)2. and 
GiyiU. 807, 808. . Haywood c. Nicholls, Gwill. 1120. 

(d) Pike V. Powling, GwiU, 
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issue to try « frct> of which it is perfectly satisfied (e). 
Thus in a case, in which the defendants insisted on several 
moduses for all small tithes arising out of their respective 
farms, it appearin<^ upon the face of their answer, that 
their small titKes in kind in the year, demanded by the 
bill, did not amount to more in that year, than the alleged 
moduses, they were at the hearing set aside (/). 

So Lord Hardwicke G. on a similar occasion declared, 
that he should be ashamed to send a modus of thirty 
[204] pounds per annum to be tried by a jury, where the 
realyalue of the tithes was not above sixty pounds, and 
decreed for the plaintiff, the parson, with costs (g). 

. But the doctrine that the court is bound to take cogni- 
sance of the rankness of a modus, and ought in the first 
Instanpe to overriule it, has prevailed principally with re- 
ference to the value of particular things, for which the 
modus has been set up ; as where a specific sum of money 
is payable for asheep^ or lamb, or any particular species 
of produce, the present value of which may be easily as- 
certained : such moduses are distinguishable from those, 
the validity Of which depends, on the value of lands, a 
more complicated consideration varying by different means, 
by the fluctuations of traffic and commerce, by improve- 
ments in the modes of cultivating lands, by their accidental 
rise or depreciation, and by a variety of other circum- 
stances, which render such moduses more uncertain, and 
consequently more fit subjects for the investigation of a 

(e) Bishop v. Chichester, Gwill. jun. 665. 
1320. Bedford v. Sambell, GwiH. (/) Lloyd p. Small, Gwill. 619. 

1058. Tweils V. Welby, GwiH. 3 Burn, Eccl. 1. 425, 426. 
1192.vid. Ashby o. Power, GwiH. (g) Moore v. Beckford, cited 

1238. O^Cotinor v. Cook, 6 Ves. 2 Bl. Rep. 1257. 
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jury {K). So in the case of a farm modus;^ Macdonald^ 
C. B. recognised the distinction between a farm payment, 
and one for a particular species of produce, and his lord- 
ship observed that in the former many reasons may have 
prevented tithes from being agreed for at their proper 
price. The owner may have meant a bounty to the 
clergyman, or he may have wished to pay for an exempt 
tion from tithes for the sake of improvements. That it is, 
moreover, scarcely possible to ascertain the comparative 
value of the land, or of the produce in former times, and 
the court should not be nice in judging of the value, or 
of the goodness of the bargain, v^here by any probable 
circumstances the modus may have been a real agreement 
between the parties before time of memoiy ; more [2051 
especially ought the court to be extremely cautlous^^- in 
•deciding such a question without the intervention of vk 
jury, if the least doubt arise as to the feet of rankness < 
midei* these circumstances, the court would not decree for* 
the plaintiff against the modus ; but held that, if the rector 
d€»ired an issue, undoubtedly he must have it {%). 

>And in a recent case, where a modus for certain lands 
was iusifited onj amounting to one shilling an acre, and 
it ^WM objected to on the ground of its rankness, which 
it was urged was so evident, that if the court sent it to a 
jhry, the principle would be universally established, that 
the court can in no case decide without an issue: it was 
flirther argued, that from acts of parliament, and many 
other documents of which the courts can take notice judi- 

Qi) Chapman TJ. Smith, Gvvill. GSrillrTlS. Sweetapple xj. Duke 

817. 2 Yes. 506; - of Kingston, Gwill. 712. Arch- 

(i) Atkyns r. I^rd WiUoughby bishppof York i;. Stapletot, 2 Atk. 
de Brooke, Gwill. 1412- See also 136. GwiU. 774. Bree v. Chap- 
Pole c. Gardiner, 1 Bro. P. C. 214. lio , <iwillv 1033. See also O'Con- 
Chamberlain -o. Spencer, Bunb. 238. nor v. Cook, 6 Ves. jun. 665. 
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cially^ they can judge of the rankness^ $iad where it .is 
most clearly apparent^ may determine upon it ; that in th^ 
fourteenth century^ the statute of Edward III.^ and other 
statutes fix the average price of the quarter' of wheat . at 
six shillings and eight-penee; hut that carrying it three 
hundred years farther back it will be found, that the 
quarter of wheat was at two ^hillings only, which would 
make the modus in question much exceed the value of the 
land; yet^ Lord Eldon, C* directed an issue^ observing, 
that though undoubtedly, according to the constitution of 
the court, it might take to itself tlie decision of every 
fact put in issue upon the record, yet as to an immeQiorial 
payment, if any reasonable doubt has been raised upon it 
in the evidence, courts have of late judged it more discreet 
to send the question of fact to a jury, and will not sup- 
pose that there is any prejudice in a tribunal appointed 
[206] according to the constitution of the country to try 
the fact. Rankness is merely evidence against the pay- 
ment having been immemorial, and forms no legal objec- 
tion to the modus. If it can be inferred,, that it has ex- 
isted, the inequality of the payment cannot impeach it ; 
and therefore the judges in the case in Blackstone certi-^ 
Hed^ that two shillings and sixpence was not an illegal 
payment for a lamb. That there is an evident distitiction 
in reject to rankness between a modus for tithe of parti*- 
cular things, and a farm modus ; for that it is perfectly 
easy, in almost every period of our history, to ascertain 
whatj, for instance, a lamb was worth, and therefore to 
conjecture upon what, in any place, parties would agree. 
But what is the value of land in a particular parish, and 
what therefore it is proper to give per acre, is a very 
complicated consideration. That though the court cannot 
but entertain a strong opinion, that one shilling an acre 
was, on the principle of rankness, in all probability a 
monstrous payment, yet still the judges have thought, that 
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even %nth {MymeivtB ought to go to trials and verdicts 
under W^hich, in many cases, even more than one shilling 
an acre has been claimed, have been confirmed. That 
the modus in question is npthing more than one shilling aa 
acre for all tithes of the form, in -whatever form cultivated, 
or occupied; not for agistment, milk, lamb, or any other 
particular tithe. That there was no evidence before the 
court shewing, that this modus may not be proved to be 
as reasonable a commutation for tithes, even put so distri* 
butively, and not as a farm modus, as in some of those 
cases, where one shilling an acre has been given, even 
for tithe of hay alone (k). 

To illustrate this species of objection to a modus, [2073 
it will be proper to specify various instances, in which it 
hath been allowed to prevail, or has been over-ruled, 

A modus of five shillings an acre for wheat and rye j 
four shillings an acre for summer corn ; three shillings an 
a€re for meadow ; twenty-four shillings a year payable in 
lieu of the tithes of a whole farm ; five shillings an acre 
for wheat; two shillings and sixpence for other grain; 
two shillings and sixpence for meadows mown ; one shil-^ 
ling and four-penae for Upland grass grounds ; and twa 
shillings and sixpence for every farrow of pigs (/) ; a 



(At) O'Connor v. Cook, 6 Ves^ 
jun. 6§5. & 8 Ves. jun. 535. A 
Terdict was found for the plalntiif 
In the issue, the defendant in equi- 
ty, establishing the modus ; and a 
motion was afterwards roade for a 
new trial, on the grounds of mis- 
direction of the judge, and new 
evidence since discovered. A new 



trial was granted, on which there 
was again a verdict for the plaintiff' 
See also 9 Yes* jun. 168. 

(I) Torriano v, Legge, Gwill. 
909, 910. notis. & 1 Bl. Rep. 420. 
Benson v, Watkins, Gwill. (512- 
Bunb. 10. Loveday c. Moor% 
Gwill. 62a. 
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modus of two shillings an acre, in lieu of the tithe .of all 
grain reaped from the enclosed arable land in a hamlet ; 
and one shilling and sixpence an acre^ on the common 
field arable lands (m) ; a modus of four pounds ten shil- 
lings a year for a farm of the yearly value of thirty 
pounds (n) ; one shilling an acre for hay (o) ; two-pence 
a mowefc, or man's math^ and so in proportion for any 
other quantity of a certain meadow^ in lieu of all the 
tithes of hay thereof (p) ; four shillings for every acre of 
wheat; and two shillings for every acre of lent corn 
reaped (q); a modus of two shillings and sixpence an acre 
for corn lands (r) ; four shillings for every ten lambs 
fattened ; two shillings for every five : four-pence a piece 
for all under five ; and for all above five^ and under ten, 
four-pence a piece on the shearing-day; and three- 
pence a piece for all other lambs bred in the parish 
[208] in lieu of the tithes of such lambs (s); twelve- 
pence for a milch-cow, and sixpence for every calf 
killed and sold (s) ; three-pence for every lamb yeaned 
vvithin the parish (t) ; four-pence for every barren 
beast sold, or removed, in lieu of the agistment-tithe 
thereof, provided such beast was above a year old, 
and had been agisted on the land above one month, but 
not otherwise (w) ; have been all adjudged to be rank^ and 

t 

(m) Gale v. Carpenter, Gwill. (s) Wood v. Harrison, Gwill. 

945. 970. Franklyn v. The Master and 

(n) Kennedjr v, Goodwin, Brethren of St. Cross, GwIll. 629. 

Gwill. 708. Bunb. 301. Buqb. 78. See also Turner v. 

(o) Bate V. Hodges, Gwill. 645. Weedon, Gwill. 524. 

Bunb. 125. (0 Goddard v. Keble, Gwill. 

(p) Somerville v. Wise, Gwill. 631. Bunb. 105. & vid. Bishop 

671. V. Chichester, Gwill. 1320'. 

(q) Hulse V. Munk, Gwill. 960. (u) Bateman v. Aistroppe, Gwill. 

(r) Bishop O.Chichester, Gwill. 1018. 
1323. 
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consequently Void. So a modas of forty-eight pdands .a 
year, in lieu of all tithes of a manor worth only eighty 
pounds a yc^ar, was h6ld rank, since according to the na- 
tural improvement of land^ from the time of king Hehry 
the eighth/ it ought to have been ten times as much, on 
account of money sinking in its value^ and lands rising 
in theirs (w). 

The principle of these decisions is this : that the value 
ot money being much higher at the time when all moduses 
are presumed to have commenced, than it is at present, a 
modus approaching to the value of the tithes at this day, 
must at that period have greatly exceeded it ; and it were 
absurd to suppose, that the parishioners would at any time 
have agreed to a substitution for these articles, so much 
Qlore valuable than the artides themselves* 

On the other hand, a modus that every occupier of 
lands within the parish having a lamb yeaned within the 
same, ought to pay to the rector, or his lessee, for every 
lamb sd yeaned, the sum of three-pence and no more, in 
satisfaction of the tithe of every such lamb, and that the 
same was payable yearly on St. M ark's-day, , or so soon 
after as demanded, was objected to, as a rank modus, on 
the ground, that in ancient times, and long within the time 
of legal memory, the price of eattle, and other commodities,, 
was so mucb^Iower than at present; that a lamb [209 j 
which now may be worth two shillings ;and sixpence, two 
hundred years ago, would not have been worth more than 
sixpence, or in such proportion, that the sum of three- 
pence insisted on to have been anciently and immemorially 
paid in lieu of every lamb^ which sets the price of every 
lamb at two shillings and sixpence, is so near the value of 

(») Ekin V. Pigot, GwiU. 783. 3 Atk. 298. Yid. Infra, 211. 

Q 
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sudi tithes^ even at this doy, that it proved itself to be a 
modern composition only ; the court of exchequer, never- 
theless, was of opinion, that the objection arising upon a 
matter of fact whs very proper to be ton^dered by a jury, 
who would enquire into the value of lambs in the place^ 
where this controversy arose : and the court pronounced a 
decree to that effect, which on an appeal was affirmed by 
the house of lords (x). So a modus of nine-pence an acre 
of marsh land, except when sown with corn, or planted 
with hops, was sent by the lord Chancellor to be tried at 
l»w (y). 

In respect to such moduses as have been adjudged valid^ 
they are of the following description : Sixpence for every 
cow depastured within the parish, payable at Michaelmas, 
in lieu of tithes of milk, and calves; two*pence for every 
lamb yeaned within the parish, in lieu of tithe thereof; 
one penny for every fleece of wool shorn from every sheep 
fed, and depastured in such parish, in lieu of the tithe 
of such wool ; two-pence for every colt foaled ; four-pence 
for every garden, in lieu of garden-stuff; fbur-pehce for 
potatoes tilled in a ridge in thfe field for family use, and 
not "for sale; pig^, and geese in kind, except under ten, 
and then one pemiy a pig, and one penny lialf)[)enny a 
£2103 goose (z) ; a modus of one halfpenny payable on 
fthear*day for tht wool of each sheep dying between Can- 
dlemas and shear-day. (a) ; four-pence a month payable on 
shear-day for the tithe of wool of every hundred sheep 
shorn in the parish ^ft) ; a modus of a garden -penny yearly. 



^ V- 



(^) Wel^b. o. Criifftsd, Gwill. («) Bosca wen o. Roberts, Gwill- 

708. and 4 Bro. P. C. 212. See 946. 

%lso Layfield v. Enticknapp, Gwill. (a) Bripkloif v. EdmUnda^GwiiK 

560. , , 711. Bunb. 307. 

(1/) Chapman v. Smith, Gwill. (b) Ibid. 
847. 2 Ves. 50a. 
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for all vegetables ami friiit> except applea.^d peard (c) { 
a modus of a garden-penny for the produce of the garden 
generally {d) ; five-pence a pipe for all fruit made into 
cyder^ and sp after that rate for a greater or less qu4n^ 
tity (e) ; one penny for every milcfai cow kepi and depas^ 
tured in the parUb at Easter yearly, in lieu of the tithe 
milk of such cow (/); two-pence for ^ery new milch 
cow^ and one penny halfpeany for evei^-old mildi cow 
fed in the common fields^ in lieu of the tithe milk of the 
same (g); one halfpenny ibr every kmb; eight-pence a 
score ^or sheep wintered in other parishes^ in lieu of tithe 
of wool (h) ; one . penny for all tithe-wood cut on the 
common and burnt in the family (i); ofie penny l^al^enny 
for every calf weaned {k) ; a modus of eight-penGe ior 
every cow, and four-pence for every beiferj in liea of the 
tithe of milk, and calves of such cow> and lieif^r (l) ; 
three abilliflgs and four-pence payable^ for eyeryr $co^ of 
sheep shorn out of the p{irisb> an4 ^^ proportionally ^ for 
aieis jiumber than twenty^ or for a less timj^ than a year^ 
for the wool and lamib of such sheep ^m) i a modus of one 
shilling for eaM^h day's o^kth {n) ; a modus o^ nin^ carts of 
logwood, (8ii|^^. l:8§J^r#i| hogshead pf cyder (eh) ihfKe* 
of alltitbes (j9); Uw elve-peace^an>aare ^r;lpw gieei^w^^ 
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liay (9); a modtra of one penny HBit Easter annu^Hy^ in 
[2113 lieu of' the tithe hay growing on the premiiets ^r) ; 
a modus of twenty-six shillings and eight-pence for hayi 
small tithes, and Easter offerings (s) \ ten-pence for every 
acre of meadow or pasture yearly, and so in proportion for 
any quantity of such meadow or pasture less than an acre, 
in lieu of all manner of tithes arising on the same, pay^- 
able by persons occupying meadow or pasture land in the 
parish, but not residing within it (<) ; a modus of * eight 
pounds for a farm of eighty pounds a year (u) ; one penny 
per head for sheep brought into the parish after Candle- 
mas/ and dipt in the parish in lieu of tithe-wool (x?) ; 
three-pence per head for sheep brought into the parish 
before Candlemas, and carried out before shearing time^ 
as an average payment for the wool carried out upon 
their backs (to) ; afnd siich payment may be applicable to 
the wool tithe, aIthoug4i not then due (x); a modtfsto pay 
a hearth-penny for all combustible wood {y) ; a modus for 
a lord of a manor to pay six pounds in satisfaction of all 
tithes in the manor, and in consideration of such paymenC 
to take the tenth shock, <&c. {z). 

% Vnodus for persons occupying lands in the parish, but 
residing out of it^ to pay four*penoe an acre for tlie tithe 
of hay, and the herbage of pasture lands occupied by 
them in the parish (a), has also been bdkl good, siiice the 

{q) Pole V, Gardiner, Gwill. (a) Ibid. 

601. 1 Bro. P. C. 214. {x) Ibid. 

(r) Finch v. Masters, Gwill. {y) Green ©. Hun, GwiJI. 213. 

652. Biinb. 161. Cro. El. 702. 
• (*) Ibid. (c> Pigot V. Heron, Gwill. 200. 

(/) Sansum v. Shaw, Gwill. 806. 2 Moore, 483. 

(u) Edge c. Oglander, Gwill. (a) Chapman ©. Bishop of Lin- 

536. Bunb. 301. • Vid. supra, 20.8. coin, Gwill. 679. MosI Rep. 266. 

(tj) Ellis r. Saul, Gwill. 1326. 279. 
1334. 1 Anstr. Rep. 332. 
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parson has no txeasDi^ to object, that the modua was not 
more extensive, that it did not cove; all the laad in the? 
parish^ whether occupied by inhabitants^ or. such as wer€^ 
not inhabitants; far that had been more to the. prejudice 
of 'the parson, who in the principal case had tithes in^ 
kind of » the mhabitants^ for their land;, and as a.modus^ 
for paying four-pence per acre for all the land in the pa.-* 
riah, whether occupied by the inhabitants^ or nqt, had 
been good^ a portion of this modus is good, because more 
benefickil to the parson : and it ia certain, because he is 
always sure of having either his four-pence per acre, or, 
what is better, his tithes in kind. So. a custom that every 
inhabitant of Sale, who occupied pasture lands in Dale> 
bad immemorially paid tithes for these pasture lands to 
the vicar of Sale^ and that the vicar paid two-pence for 
every acre to the parson of Dale, was held a good custom, 
though it depended on the uncertainty of an inhabitancy, 
and that the vicar of Sale's paying two-pence per acre to 
the parson of the other parish for this pasture, was the 
same thing as if this composition were paid by the occu- 
pier of the land itself, being equally beneficial to the 
parson (6). 

Such is the general nature of a modus (see supra, [13bi 
140.) ; and such are the properties, which, are necessary to 
constitute its validity. 

^ 

But notwithstanding these requisites are indispensaUe, 
and the rights of the church shall not be impaired. by any 
customary payments, unless sanctioned by the rules of 
law (c), a modus being presumed to be a composition 
in writing with the consent of the parson, patron, [212] 

(6) Coltford . 9. Pmrse, Cro. (c) % Yes. 300. 
Mz.UO, 
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and ordinary before time of memory^ decayed indeed^ or 
lost by accident/ yet having grown into a prescription, 
fthall be allowed^ though it may not^ in every respect, 
appear a wise provision for the interests of the parties^ 
it shall not be narrowly and strictly canvassed ; the courts 
on principles of public policy being averse from intrench- 
ing upon such ancient usages for slight reasons: por* 
chasers buy lands upon the faith of such moduses^ and 
Hre induced to give a greater or less price for the lands^ ac^ 
cording to the nature and value of the roodus^ by which 
they are covered. The vendor proceeds upon the same 
confid^ence ; the parson accepts his' living with the expec* 
^tion^ of these payments ; and in contemplation of them 
the lay impropriator purchases: it would^ therefore^ be 
unreasonable to overturn moduses upon trivial grounds, 
and by these means to deceive purchasers, who bought the 
land with a view of paying no nwre than the modus, and 
to give the lay impropriator an undue advantage by suf- 
fering him to take the tithes in specie, for which heneVfer 
stipulated (rf): Thus, although ordinarily the occupier '^f 
lands be answerable for^the })ayment, yet a modus payabfe 
by the owner of tlie lands is valid: As where to raeft^^ 
modus it was objected, that it was unreasonable, inasmuch 
as the parson wa^ under the necessity of seeking for fhe 
jparty to pay him his mbdus, instead of claiming from the 
teni^nt either the modus, or tithes in kind ; yet the Court 
held, that this might be a fair agreement at the time of 
♦he^cominencement before memory, when the ownership of 
letnd was not subject to such fluctuation as it is at present, 
Md Umt file parson might hav^ thought it more iadvasi* 



*j 



^ . . 4 



_ * * * 

(d) Hardcastle49. Sclater, Gwill. 504. and Sansum v. Shaw, GwQl. 

7SS. S^e ^so ^in v*. Pigot, 3 806. Chapman v. Monson, 2 P. 

Atk.298r G will! 783. ttarrington, Wms. 373. GwHl. §W. ' ' 
p. HortoB, 1 Br. P. C. 140. Gwill. 
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tsigeauK to bi^ye the landlord a $ecanty rather than a tenant 
in doubtful i:ircuin9tanc^8^ and that the court ought [2133 
not nicely to weigh th^ validity of thfit judgment (e). So 
a modus that the occupiers of lands and tenements within 
certain vills^ within the parish of C. not being parcel of 
the demesnes or granges of the mpnastery of C, shall pay 
several sums ; that is^ so much in certain for each vill in 
lieu and satisiaction of tithes of bay growing within the 
vUlsj it was insisted^ that this modus was void upon tiie 
fii^ of it : for that it was unreasonable that any one oc- 
cupier should be liable for all the tithes of all the rest; 
and that it aJso was uncertain who. was the person to pay^ 
for there might be several occupiers in one year ; but thQ 
court decided this to be a good modus^ since it must ba 
presumed^ that at the time of entering into this agreement, 
one person was. owner of a whole viil, and that conse- 
quently by the branching it out afterwards, and dividing it 
mto several, the parties could not destroy that modus, 
which was or^inally, and in its commencement good. 
Nor does it seem necessary, that the parson should make 
Qvery one of the occupiers a party to a suit for this modus, 
because as it affects all the lands, each occupier is liable 
fpr the whole, and they are entitled to a contribution 
among themselves (f). So where there was a waste be- 
tween two vills, N. S. and §. $., and the resiants and 
Mcupants of each vill have had common by reason^ of 
vicinage, a custom, that if any inhabitant of S. S. have 
any pasture ground in N. S. for cattle, which go on the 
waate, then he shall pay tithes to the parson of S. S. 
wb^re he inhabits, and that in consideration thereof, the 
rector of S. S. shall pay to the parson of K. S. four 
shillings, and to the vicar eight shillings ; and that the 

(0 Ord 9. Clarke^ GwilL 1437. (/) Hardcastle o. Sclater) CwilL 
Anitr.CSS, 7M# 
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party itihabitin|^ iritiiin his parish shall 'be/disohn^d'^ef q 
[214] tithes against the parson of N. S. : though nit w&ai^ 
objected that it- was not equal; it being unreasonable;, thofc^ 
the parson of S. S. should have all the tithes* of Iands?of^ 
N. S. paying to the parson four shilKngs per annum^ an* 
that the parson of N. S. should not have the same privrkgefi- 
in the lands of S. S.^ and that by law no parson is tcv 
have tithes^ but of lands in his own parish; yet it wa&^ 
held^ .that though the custom were hard^ yet being found 
by the verdict^ the court could not interfere ; that thepe 
was a recorapence^ such as it was^ given to the parson of 
N. S.^ and though not given by the parties themselve^^ 
yet it was given by the parson of S. S.^ which is in effect 
the same (g). 

; A lay person may also prescribe for tithes Arising on hi« 
own estate ; thus a prescription^ that the' defendant an^ 
all those whose estate he had imitiemorially paid to thte 
lector of the rectory and chapelry for the time being*, 
four pounds yearly, as a pension or payment in sati«fac- 
tion of all tithes arising on the said estate ; and, that he 
and all those whose estate he held immemorially in^ re- 
spect of the pension so paid; had the tithe of alf coltif 
grain, and hay arising on the said estate, was held good 
in point of law ; though if was objected that if any agree* 
ment were made between a rector and land-holder, thirt 
a gross sum or annual payment «hoiiId be tnrfde to Iritn, 
atid that the tithes should for ever after belong to the 
land-owner, the land would by such, means become dis- 
charged of the tithe, and the tilhe would from^tftat time 
fcease to exist; the court' adopting the reasoning' in P?g- 
got V. Sympson, that it shall be intended that at -the 
beginning the lord had all in his hands, and then might 

(g) Hickes v. Froud, QgnrUl.SSr. 



prescribe to^pay ti sum in discharge «f iAl*^e tithes^ and 
that' whed li€^ gave the tenancies rto holdfof him, and sil* 
wajfff aftel* to have the tithes of these lands/ it m a veiy 
reasonable preseription, for naw he <hath no more 'tiian 
what he bad before, for be bad them before by reteiner^ 
aivd flow he takes the tithes themwlves. . Hence tt appears 
that twa species of pTescri|ytive rights may be asserted, 
first, to retain, the tithes so long a».the land remained in 
the original owner; secondly, to Teetive them after the 
lands wei^e granted out The titties, therefore, - arey in 
such ease; considered as existing alwfiys diathict from 
the land (A). 

Oh the other hand, where a modus was insisted ^on "of 
one penny, payable to the rector annually^ at Easter, by 
the owvners,>and occupiers of ancient tenements having 
right of common on S. common, in respect to which b»^ 
eient tenementscthe jands occupied by the defendant were 
set out, or allotted, as- a modus for the tithes of gmm 
arising- either on the ancient estate, or common, in right 
thereof, whether such common should be divided, or al- 
lotted, or permitted to continue undivided or unallotted/ 
and whether the grass foe cut and made into hay, or wher 
(her it be eaten by barren or unprofitable cattle; the 
modus was held to be void upon the face of it; the court 
observing, that it did not appear that any agreement was 
made with the rector, at the time of th^ inclosure, re- 
specting the payment of any modus for tithes, or for sav- 
ing the rights of the owners of the farms over the lands 
^y^hen Hiey should be inclosed, and that without some 
agi^eement it might be a question, whether the modus was 
not extinguished by the inciosure? But supposing that 
l>y u^age ajxtecedent to the ^ipclosure^ a modus of one 

• # - • , 

(k) Philips V. Prytherick, GwilL 11^5. 
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penny had 'been {mid for the hxnm and the cemmons^ 
it could not have been paid for hay m the conr- 
mons^ for the commons from the nature of themj and of 
the rights over them^ covU not have produced hay. Such 
a usage could not have aflbrded a presumption of any 
ancient agreement on the part of the rector to receive^ 
and on the part of the owners of the &rms to pay an 
annual sum in lieu of the tithe of a tithable mutter^ 
which at the time of making it could not have been in 
the contemplation of either of the parties^ as the subject 
of their agreement^ and over which one of the . partiea 
had no right. For supposing the ancient righfo of tbe 
owners of the farms to have continued after the inclosure^ 
yet the right of the owners of the &riiis could not before the 
inclosure be extended to any exemption from paym^it of 
titfae of hay, because if bay had been produced on any 
part of the common^ it would not have belonged to the 
owners of the farms^ who paid the modus, but to tbe 
owner of the land on which it grew, who was the Icml of 
the waste (i). 

A parochial modus Biay extend to lands recently 
inclosed, buft it is otherwise with regard to a fisurm 
modus (j). 

It remains now to bfe ccmsidered b0w a modus may be 
dischai^ed (k), and tithes may become due and payable 
in kind. 



A modus may be dischargeid by the destruotkinj or ^ 
ti^mtion of the subject^ for wbich the modus wai^ payaUe; 

(0 Scbtt t). F«tiwi<s)^ - Cfrin. i9Vf. TM. ta^, 114. IM, 194. 
12S0- (A) Yid. npt. $3, 54. 

(j) Buhop 0. CUdMtM't drill. 
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» whew thft^^prcsa-iptiojii i» fdr hay, md gtacto of any par- 
ticalar -:^iiaDtity 4>f land, if the land be converted [216} 
into ft hop^ garden, or tillage, the prescription is gone (/)«. 
Thos, as I have fa^d occasion in a former part o! this work 
t^^6tate (m), a modus for a milt, when it was partly a 
oorn^mill, and partly a fulling mill, in consequence of the 
fidliBg^ wheels being taken away, and two mtU*staoes sab** 
ststated tn^ tbeir room, was held to be discharged, on the 
ground that what had been done was ecfiivalentto theereo- 
tien of two new corn-mills (n). So if there be an ancient 
mill under a building worked witibi one wheel, and the owner^ 
under the same roof, erect two new wheels, and two neir 
stones, this constitutes it in all respects tvto mills, and he 
eannot cover them by the same modus ; he might as weU 
erect- another mill on the same stream, and call them both 
tmt one mill. The principle upon which it is decided that {^ 
Modns is destroyed where two stones are erected instead 
af one, is, because the miller is thus enabled to grind a 
double quantity (o). So where a water course was altered 
by the owner of a mill, and the mill pulled down by hii9s 
and rebuilt upon it, it was adjudged that the modus was 
exftiAguished (p). So where there is a prescription to 
^^lischa^ged otaH tithes by. delivering deer oivt of a park 
QsnnuaUy, and the park is disparked, the prescription is 
destroyed (q). But where a mill had originally only two 
^ii*t)f stories, arid a third pah^had^ been added> the whole 

(i) 2 inst. 490. 1 RoU. Al)r. & supra, 16B* But see Cowper «h 

651. Andrews, Gwill. 275, Moore, 683? 

• Xm> Supraj47« ,- ,^ a ^ - ; - inwiiich the question was, whether 

;,(ti> TaUbot v.. Ms^Yy GwiU. 782, a modus for a park of 2*. a year 

3 Atk. 17. and a shoulder of every third deer 

(b) Ibid. killed in it, was det^mlned by 

(p) 1 RolL Abr.' 652. * . ' dltpftfring^ j on 'i^hich the couit 

(9) Huttoo^ n. Sea CbwaU 908. wss equally diTided* 
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being carried by the original frame and wheels^ and 
the mill being incapable of working more than two pair 
of stones at one time; a modus for the mill Was never- 
theless established (r). So if the modus coyer the land^ 
and the mill is merely an accidental quality^ the destruc- 
tion or alteration of the mill^ does not amount to a dis- 
charge of the modus (s). In like manner^ where a party 
was seised of lands, for the tithes of which he had imme- 
morially paid five shillings and fourpence, and he built a 
corn-mill upon the same, it was adjudged he should pay 
no tithes for the corn-mill, because the lands were dis- 
charged from the modus {t). So where there was a 
modus for lands contained in a park^ which belonged to 
one person originally^ and was afterwards disparked, and 
divided out among several persons, that was held not to 
destroy the modus, for the prescription went to the land^ 
and not to the park ; consequently, as it was a modus in 
fespect of the land, it was not^^iestroyed by dividing the 
{and {u). So where forty-eight acres of common lands 
were subject to a modus, and an agreement was entered 
into between the defendant, and the parson, and those 
who had a right to feed upon the common, to make an 
inclosure, and an act of parliament was passed for that 
purpose^ by which it was provided, that they should enjoy 
all their rights in severalty, as they did the right of com- 
mon before ; these forty-eight acres being allotted to the 
defendant in lieu of common, they were held to be still 
covered by the modus ; for although the recital in the act 
used only general words, yet it shewed plainly the inten- 
tion of the legislature to have been, that every person 

(r) GcMJdwiii v. Wortley, GwUl. 3 Atk. 17. 

715. it) I Roll. Abr. 659. 

(0 Talbot o. Majs QwiU. 72% {u) See GhdlL 786. 

1 
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should enjoy his allataidnt^ in the same way as he did 
the subject in lieu of which it was made^ and that was 
liable to the modus {v).' 

* 

But in acase^ in which the owners of a certain demesne 
claimed the benefit of a modus in lieu of tithe of corn^ 
grain^ and hay^ and by an act of parliament a common 
was inclosed^ and ninety acres allotted to the owners of that 
demesne, a clause in the act that the divided lands before 
parcel of the common, should be holden by each person^ 
to whom the respective divisions were allotted, subject io 
the same charges and incumbrances as their own former 
land, to which they are allotted, and consolidated, were 
before subject ; and also a clause that the act should be 
construed beneficially to the land owners to whotai the 
respective divisions were allotted, were held not to extend 
the modus to the allotted lands ; the court being of opi- 
nion, that this case was. clearly distinguishable ^frpm the 
easel have just cited, since the demand of the impropriatoi; 
in the principal case was of the tithe of con^ grain^ au4 
hay. But corn, grain, and hay could not be part of what 
grew on a common ; the tithes, that arose upon the com.r 
mon, could only have been tithes of agistment^ or of lambs, 
calves, wool, milk, and other species of: tithes, which 
could have been the produce of a common ; that, there- 
fore, the exemption could not relate to any other but 
such specific tithes, and was not comprehended within the 
substantial idea of a modus or oonipensation insisted on 
by way of exemption from payment of tithes, for those 
lands, which were part of the common, but which then 
produced corn, grain, and hay ; for the rector could have 
no benefit from this modus, which was confined to the 
tithe of corn, grain, and hay, in respect • of any species 

(v) StockweU V. Terry, GwiU. 823* 1 Ves, 115- 
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of tithe which could arise from the common, while it re*- 
raained common. In short, that the decision in this case 
rested on the same principle as the decree in the case last 
cited, Ihat what was before exempted should continue ex- 
empted, and what was before not exempted should pay 
tithe (to). 

A modus shall not be affected by a modern temporary 
interruption, as for example by not having been yielded 
or paid fi^r twenty years (x). So if there be a modus for 
hay in Blackacre, and the occupier sow such acre seven 
years tc^ether with corn, this shall not destroy the modiid> 
but it shall continue when the acre k made into hay. So 
if the vicar be endowed of tithes of hay, the same close 
when kept as meadow, and mown, shall pay tithes to tiiw 
vicar, and when sown with corn shall pay tithes of cori^ 
to the parson ; consequently it is not necessary that th^ 
same land should always pay a modus, but it may some^ 
times pay tithes in kind, and sometimes a modus, and yiei 
the modus subsist (^). . ^ 



r» • •"> 



. Nor does unity of possession destroy a modus ; thus ia 
a c|we, in which a prescription was alleged, that the queen, 
and all those whose estate she hath, had used to pay to4b0 
rector of Kingswood two shillings and four-pence yeadyi^ 
in satisfaction of all the tithes of certain land in Kinga* 
wood ; and it appeared in evidence, that the queen had 
the estate ;of the aU)ot of Kingswood, who was owner of 
the land, and rector in fee in* right of his abl^ey, whence 
it was inferred that the prescription was void ; inasmudi as 
tl)e abbot could net pay himself, nor could the qumn, 

(sd) M ovcatter i7^Wats6ii, Gwill. 653. Gwill. 1 d70. 
905. T 3 Burr. 1376. {y) Brown's case, Godb. 194* 

(«) Newell «« Hieks, % lut dte4 3 P. Wmi. 670 
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who has now the estate of the abhot; but that the pre* 
scription ought to have been stated^ that when the queen 
demised the land^ the occupier had used to pay the modus ; 
the court were clearly of opinion, that unity of possession, 
is not a perpetual discharge of the tithes, not* of the re- 
comperice in lieu of them, and consequently that the re^ 
taiiter might be r^rded in the light of a payment to him* 
self (z). 

The next species of partial exemptions to be considered 
are compositions real. 

A real composition is when an agreement is made be- 
tween the owners of land, and the parson or vicar, with 
die ^nsent of the patron and ordinary, that such knda 
^all be exempt from the payment of tithes, in considiera- 
tion of some land, or real recompence allotted to {jUSOf} 
the parson in lieu, and satisfttction of them : It does not 
mean every substantial permanent security for the pay*^ 
ment of the composition ; but land substituted in lieu of 
tithes ; or a rent charge issuing out of land {a) ; or a 
composition of an annual surn out of the profits of a 
manor i for though in the last instance, it was insisted, 
that the composition was void upon the face of it, since 
the payment was not to arise from the manor or park, but 
from the profits of the manor, and that eventually theM. 
might be no profits, and the composition was therefore, 
bad in respect to the precariousness of the recompence ; 
yet the court established it (6). 

This species of agreement was allowed by the letw on 

(«) ChambCTS v. Hanbury, Gwill. GVIH. 109.^ if A*/ 80t. 
208. Moore, 527. (b) Sawbridgfe v. Benton, Gwlll* 

(a) Attorney General ©. Bowles, 1397. 2 Anstr. 37«. 
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the prineiple^ that the dergy were not likely to be preju- 
diced by mch composition^ since the consent of the ordi- 
nary^ whose duty it is to. guard the rights of the church in 
general, and of the patron, whose interest it is to protect 
that particular church, were both made essential to the 
validity of such composition; but experience having shewn 
that these precautions were insufficient, and the posses- 
sions of the church being by means of such agreements 
frequently ftnpaired, the disabling statute of the 13th of 
Ciliz. c. 10. referred to in the commencement of this work, 
was passed, which prohibits, among other spiritual persons, 
all parsons and vicars from making any conveyances of 
the estates of their churches, other than for three laves, or 
twenty-one years. So that now by virtue of this statute 
no r»al composition made since the 13th of Eliz. is goo4 
[281] for any longer term than three lives, or twenty -one 
years, though made by consent of the patron, and ordinary. 
Thus the mischief has been effectually obviated, such com- 
positions being now rarely beard of, unless by authority 
of parliament (c). 

The distinction between a modus and composition real 
is clearly settled. A modus must be taken to have iinme- 
roorially existed, and it requires no other evidence to 
prove it than immemorial usage : a composition real must 
have commenced within time of memory, and its com- 
menceflstfit mu«t be proved ; for otherwise every bad 
modus would be set up as a real composition ; but to 
establish soch composition real, it is not requisite that the 
deed by which it was created, should be shewn ; for that 
purpose, it it sufficient to adduce evidence, from which it 

(c) t BU Com. 28. 2 Wooddes. also Attorney General v. Bowles, 
109. GwilL 51^1. Ekins v. Dor- 3 Atk. 809. & Gwill. 109. Deg* 
mtr, GhHU. 300. 3 Atk. 534. See p. 1 1. c. 20. 2 Bos. and Pull. 206. 
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may he inferred, IM rach d^ did once cxiit, and by 

whieh the court' i» warranted in presuming, that such com^ 

position took pla6e^ upon a soUd and legal foundatian; 

thus the consent mi the ordinary to the composition real^ 

shall be presumed from length of time, and where it ap* 

peared that king Edward the third entered into a compov 

sitiop real, as owner of the land, and ai patron of the 

church, it was held, that he might also be presumed to 

have acted on thait occasion, as supreme ordinary. After 

an acquiescence in such agreement by successive incum* 

bents during a long period of time, it appears by a series 

of authorities, that the courts are averse from disturbing 

the q^iet of a parish, and lean to the presumption^ {223] 

tl)at in the transaction omnia solemniter ftdsse ada {d). • 

An agrie:^ment by the parson, pateon, and ordinary, cmp 
firmed and established by a decree in equity, since itbe 
statut^^ of the 13th of Eliz.^ though some centories ago 
deemed binding (e), it is now settled, can bind only the 
parties to the same, because property can be affected only 
by the law of the land. Thus to an information brought 
by ttie Attorney General, at the relation of Dr. Blair the 
rector^ for ah account and payment of tithes in kind, the 
defence set up was, first, an agreement entered into in the 
year J1664, between a former rector, and the owint #f the 
lands ;n ^he parish,, for accepting a yearly \ sudi afe eighty 
pounds in lieu of tithe; ignd farther, a4e€9r0e wmwabted:. 
on, which appafired to have been pronouncfwbdn JK/77 

(d) Heaibcote v. Mainwaring, Gwill. 689. and Robinson v. Ap« 

Gwil!. Id4&. 3 Bfd.Ch. Refp.^17. " pleton, iWt. Ibid.'aniWrtup t>. 

Stwbridge 9. Benteo, Gwill. 1397. Dodderidge, GwilL 587. See Haj- 

S Anstr. 372, Benson v. Watkine, wood v. NicbolIS) Q^v^ IM^S!* 

GwUU 612. Bunb. 10. Fianklin (e) See O'Connor. 9. Oookf 4 

t» HelmSB, GwiJI. 1228. Sec also Yes. jun» 537|i,^ ^^...i»>^/' 
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between tbe same parties, with the exeeption of the bishop, 
Mrho was no party to the agreement. It was also urged, 
that a conrt of equity could not relieve ; and lastly, the 
length of time was objected to, as a bar to the plaintiff's 
demand. But lord Northington C. was of opinion, that 
the agreement was on the face of it unequal in respect of 
the consideration stipulated to be 'paid to the rector; for 
. it appeared, that the agreemeift was entered »into in order 
to effectuate an inclOsure of the open fields in the parish ; 
and that no consideration was allowed in respect >of the 
future improvement of the lands by such inclosure, of 
Which the occupiers would reap the benefit, and ^ich 
■was always allowed in every private bill for an ' inclosare. 
j]323] ^hat even if the agreement were equal, it would 
not bind the successor in the ' rectory, but would be void 
tls against him. That as to the decre?, it appeared to 
tiave been made in a cause bv consent between the same 
*palttes, *cxcept the bishop of the diocese, a -mere 'formal 
'party. Thai the parties themselves did not <x)nsider -the 
agreement as binding on the rector ; for they regarded tlie 
annuity of eighty pounds as not being an adequate nconsi- 
tleration for the rector's having relinquished his tithes in 
l^ind-; and, therefore, they eittered into a new agreen^rrt, 
hy which they contracted to tdlow him the addkiontA «um 
of sixteen pounds eight shillings and seven-pence per an* 
num ; and on being allowed that addition, the rector by 
his answer consented to have the agreement established ; 
and although the decree founded on the agreement in 
terms bound the successors in the rectory, yet it was id a 
cause by consent, and could h$ive no such operation; and 
as to the cases cited to a different effect, his lordship dis- 
allowed their authority. That the agreement and, decree 
being 'laid out of the case, a court of equity ihight give 
Telief : Equitas sequitur legem. That it is a fixed rule at 
law, that no prescription can run against the cliurch^ and 
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that len^h of time ought in this case to be no bar. And 
the courts after obserring that if the parties had made an 
allowance for the future improved value of the tithes^ the 
rector might have been left to his legal remedy^ decreed 
an account of the value of the tithes which had accrued 
from the time of filing the information^ and that the 
balance of such accounts should be paid to the relator ; 
and the decree was affirmed on appeal, by the house of 
Lords </;. 

There are also other species of composition th^n [234] 

compositions real. Thus a composition to have acow^ and 

a certain number of other beasts fed in a wood^ in lieu of 

tithes of pannage^ is good (g). So in an action of trover 

for a lamb, and a sheaf of wheat, a special verdict was 

found/ that between the years 1216 and 1361, there was 

a composition between the abbot and convent of the fibbey 

of Fcruntaina of the Cistercian order, and the prebendary 

of Studley, that the abbot and convent should be for evej 

free from the payment of tithes of their lands which they 

tilled with their own hands, within a certain grange, 

within the prebend, and that they should pay tithes for all 

lands without the grange, and that the abbot and convent 

should pay annually to the prebendary and his successors 

five marks. It was further found, that in the year 1359, 

there was another composition, reciting the former ; but it 

was not found that this was confirntied by the patron and 

ordinary, by which the prebendary and his successors were 

to have their election yearly, either to receive tithes in kind 

of corn and grain arising within the places aforesaid, as 

• (/) Attorney General & Blair Lect. 107. Jones v. Snow, GwilU 

v.Cholmley, Gwill. 914. Ambl. 1199. Cuthbert v. Westwood, 

510. 4 Bro. P. C. 332. And Cart- Gwill. 666. Gilb. Eq. Rep. 230. 

bright 9, Cotton^ in the Exchequer, . (^) Gwill. 116. Qaery if this 

Mth of April, 177P* $:• P« 2 Woodd. be not a composition rest ? 

R3 
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wdl of lands mrtbe hands of the abbot and convent as in 
the hands and manurance of their tenants^ or to receive 
five marks^ so as such election were notified to the abbot ; 
and for those years^ in which the prebendary shonid choose 
to receive tithes^ the five marks were not to be paid. It 
was then founds that the possessions of the abbey came to 
the crownby* statute Slst Hen. -¥111. and that at 'the time 
when the action was commenced^ the defendants were pro- 
prietors of the lands^ and that the plaintiff was seised in 
fee ^f the prebend^ and^hat a lamb and sheaf were then 
renovant upon the lands, ^he court of exchequer held 
ihat the second composition <iid not aiffect the successors of 
|]2S5] the prebendary^ and that^ therefore^ the abbot was 
not bound by it ; that the power of election was gone^ and 
consequently the first composition should stand quoad ter^ 
tas in propriis manihtis ; and that for the others, tithes in 
might be taken as before {h). 



Farther, in a case, in which the lessee of tithes agreed 
with the owner of lands for ^certain collateral considera* 

^tions not to take tithes in kind from the tenants for twdve 
years, but to accept a reasonable composition not ex^eeed^ 
ing three shillings and sixpence per acre, and thereto 
iiound himself and his assigns, this agreement was held 
void, from the uncertainty of the sum to be paid ; and the 
under lessee, who sued the tenant of the land for tithes ia 

Jkind, obtained a decree in his favour (f). 

Nor is it necessary that the composition should be in 

writing ; but a parol agreement for that purpose shall be 

-allowed to operate. Thus to a bill by the lessee of the 

'a:ector for tithes in kind, the defendants pleaded a verbal 

f ' • •' ■. 

<A) lBgl«f>y V. WjTell, GwUi. (0 Braver vi HiU, GwiU. 
616. 1418. JLnstr.413. 
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agreement betw^ien them and the rector^ that (bey should 
retain their tithes for three years^ Pitying a certain sum qP 
money; and a question was raised^ whether the aboi^j^ 
agreement was binding upon the rector and the pJaintiJB^ 
and the court declared the agreement to be valid (J)^ Sa^ 
a parol agreement for a composition^ made between the 
ocGupiepj and the agent of a proprietor of tithes^ will bind- 
tlj» proprietor (k). But it is clear that where there is a 
composition between the parson^ and the occupiers^ and 
the money paid and accepted during the incumbent's life; 
yet, upon his death, the successor may. sue for the tithes in 
kind, without notice that he refuses the- composition, be^ 
cause it determined by the death of the incumbent [226] 
who made it, and the successor may continue, or wave it^ 
at his election (I) ; and even an agreement by deed be- 
tween the v4car, and the patron, with the consent of the 
ordinary, and the inhabitants of a vill within the parish, to 
pay six pounds rn lieu* of all tithes arising within the vill 
acquiesced in for a hundred years was held not to be bind- 
ing on the successor of the vicar (m). Such also was the 
decision in regard to an agreement for the acceptance ot 
hnd in lieu of tithes, entered into subsequently to the 
statute ISth^Eliz. though sanctioned by the concurrence 
of > all parties interested, and confirmed by a decree in 
Equity (n). But if upon coming to the living the suc-^ 
cesser accept the composition, that will amount to a confir- 
mation so &r as iQ^ oblige him to give notice* of his re- 
nouncing it, and demanding tithes in kind, before he 
brings his bill; for without such notice the occupier 
making a tender of the money before the commencement 

O') Keddington v. Adamson^ (/) Brown v. Barlow, GwilL 

GwilL 611. Sed Tid. S. C. in not. 1001. 

iMd. and supra, 32. (m) Lloyd v. Mortimer, Gwill« 

Ck) CHiaye v. Calmol, 3 Burr. 1090. 

^«TS. GmU.9Mt (n) Jonti «• Snow^ GrwilL U8ft» 
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of the suit, and offering by his answer to pay it^ shall not 
be liable to costs ; but in most cases will be entitled to his 
costs from the parson^ if he relies on the tender for \m, 
defence (o). 

If the vicar shew a composition, that the parson used 
only to have the tithe of com, the vicar shall have the 
tithes of rape seed, hops, and other tithes, comparatively 
of modem introduction into this country (pj. 

In case a bill be filed for a composition for so much in 
the pound according to the rent of the land, the account 
[237 j is consequential to the discovery, as well as in the 
case of suing for tithes in kind ; though it was objected 
on the part of the defendant, that the (fiscovery once ob* 
tained, it was a question solely at law, and the subject of a» 
action of assumpsit (9). 

With respect to notice of the determination of acompo* 
sition, such notice must be given by analogy to the notice 
given in holding of land, and is regulated in the same 
manner as between landlord and tenant, from year . to 
year ; for the composition with the occupier is similar to a 
lease to a stranger-: therefore, if a composition for tithes 
be made by A. as proprietor, and he grants a lease o^ them 
to B. whose interest is afterwards determined before any 
alteration is made in the composition, A. cannot determine 
it without giving six months' notice (r). And upon this 
principle in the Kensington case above referred to (stipni, 

(0) Brown v. Barlow, GwiU. (r) Wybnm v. Tuck, Gwill. 

iOOl. 1517, and 1 Bos. & PuL 458. vid. 

(p) Robinson 9. Brooke, Gwilh Reynell 9. Rogers, Gwilh 612. 

471. Hilton o. Heath, GwUL 845. See 

(q) Worrall v. Nicholls, Gwilk also Piice 9. Elyey, GwUL 911. 
1302^ > . . ^ 
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123^ 124)^ it was expressly decided by the bouse of Iiord»^ 
in concurrence with the unanimous opinion of the judges^ 
that a notice given upon the eighth of September to de* 
termine a composition from year to year^ sucb year com- 
mencing on the m.^y.nmi. of September, i. by n. 
. means suflBcient to determine such a contract (s) : Nor 
if a notice be too late to determine a composition from 
year to year^ will it be sufficient to determine the compo- 
sition for the succeeding year (t). But where a compo- 
sition is payable at Christinas ; notice at any time befdre 
Christmas^ given expressly for the suoceedinf^yeai^; wilFb^ 
sufficient (te). 

It seems^ competent to a defendant to object to [228} 
tile want of a sufficient notice to determine the compo^ 
sition5 though' he insist upon it also as. a modus (p). 



(#> Adams if. WaUer^ GwilK 9SB* 
mii4. .. (v) Bishop o. Chichester, Gwill. 

(0 Bishop V. Chichester^.GwiU. / 1322. Sed vid. Atkyns v. Lord 
1321. . Wnioughby ds Brooke, GwUL 

(») Glass V. Caldwall, Gwill. 1412. 
1030. Vid. Waiter v. Etint, GwilL 
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CHAPTER IX. 

ANTECEDENTLY to the refbrmatimi and flie £igcr« 
Itttioa of monasteries^ the maintenance of the sedf-r 
lar dergy of the city of London^ a subject involved in con* 
siderable obscurity^ seems to have arisen principally from 
Teluntary oblations^ and from perfeonal tithes^ whi^h vrere 
Bearly of the same natare : But cerCainty in respect to 
the quantity^ value^ M specific articles to be efftnd, not 
being prescribed by any canon or hw^ frequent litigjfttionf 
arose between the clergy and the citizens^ and inhabitents, 
relative to such payments ; the progress of which r» m\^ 
nutely traced by Dr. Burn; but it is altogether uune^ 
cessary and uninteresting to enter into any detail of these 
disputes ; it is sufficient to observe, that at the period of 
the reformation the provision for the parochial clergy of 
London, on whom the functions before exercised by the re^ 
gular priests had devolved, had become very precarious, 
,and inadequate (a). 

In order therefore to remedy this deficiency, and to 
adjust a matter of so great concern, it was submitted to 
the archbishop of Canterbury, and the lord Chancellor, 
and other lords of the council ; and they made an order 
for the payment of tithes within the city, according to 



(a) Bennett «. Trepass, OwilL also Dimn v. BnrreU and GaSif 
•4a 2 Bro. r. a 437. See GiriU.290 13 Vei*jiui.l6> 17. 
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the rate of two shillings and nine-<pence in the pound. 
This order or decree was first promulgated by proclania^ 
tion, and afterwards established by act of parliament^ the 
37th Henry the eighth^ c. 21. But the same not being al<k 
together complete^ a subsequent order or decree was pro* 
flounced by the Lords for the like purpose with some [230j 
additions^ and was confirmed by the statute 37 Henry 
the eighth, c. 12 (ft), by which a proper provision for 
that learned body was finally ascertained, and regulated^ 
whfch, after appointing arbitrators, sect. 1. was to th^ 
following effect : 2. That the inhabitants of houses, and 
occupiers of shops and other buildings in the city of Lon« 
don and its liberties^ shall pay to the parsons, vicars, and 
curates after the' rate of one shilling and four-pence half- 
penny for every ten shillings anriual rent; and for every 
twenty shillings annual rent, two shillings and nine-pence ; 
and so for above the rent of twenty shillings by the year^ 
ascending from ten shillings to ten shillings, according to 
the rate aforesaid : 3. That if any lease of such houses or 
other buildings shall be made by fraud, reserving less than 
the accustomed rent, or without any rent reserved upon 
the same by reason of any fine, or any other fraud, the 
occupiers shall pay according to the aforesaid rate, on the 
usual and fair rent before the making of such lease : 
.4. That owners occupying their own houses, shops, or 
other buildings, shall pay according to the same rate, on 
the last rent : 5. That lessees of a house or other build- 
ing inhabiting part and letting out the residue, shall pay 
after the same rate according to the quantity of their rent 
by the year : 6. That where lessees of diverse houses and 
other buildings shall assign or let out some or one of such 
buildings, or, 7. where a lessee of one house or other build- 
ing, shall let the whole of such house or building to one ot 

<&) Btimett «. Tiepassy GwlU. MS^ 044. Jt>egge, p. %. e. t5^ ' ' 
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more person or persons^ the occupielv shall pay. accc^diog 
to'lheir respective proportions of the rent : &. That dwell- 
ing-houses converted into warehouses^ or warehouses con- 
verted into dwelling!-houses^ jihaU be subject to the^ same 
rates : 9. That where any dyehouse or brewhouse^ with 
implements for dyeing or brewings shall be demised with 
a rent reserved^ as well in respect of such implements as 
£2313 of such dyehouse or brewhouse^ it shall be subject 
to the same rate with the third penny^ abated : and that a 
principal house with a- quay or wharf jhaving any crane or 
gibbet shall pay after the like rate^ with, like abatement : 
and that wharfs belonging to houses without crane oc 
gibbet^ shall pay the same as mansion-houses : 10« That 
where any mantipn-house^ with a shop^ stable^ warehouse, 
and other appurtenances^ shall have been occupied toge- 
ther^ and shall be afterwards severed^ each part shall be 
subject to the same rate according to the several rents re- 
served : IL That the tithes shall be payable quarterly at 
the four most usual feasts of the year : 13, That every 
householder paying ten shfllings rent or above^ shall for 
himself be discharged of his four offering days ; but his 
wife and family taking the rights of the church at Easter, 
shall pay two-pence for their four offering days yearly: 
.13. That where a house shall have been let for ten shil- 
lings yearly or more, and shall be subdivided into parcels 
yielding. less than ten shillings yearly, the owner or prin- 
cipal lessee shall pay the whole rate, and the under lessees 
shall be discharged paying two-pence yearly for their four 
offering days : 14. That for such gardens as appertain not 
to any mansion-house, which any person holds for pleasure 
or his own use, he shall pay no tithes : but if he hold such 
garden, containing half an acre or more^ and shall make 
j^ny yearly profit thereof by way of sale, he shall pay tithe 
for the same, after such rate of his rent as first above speci- 
fied ; 15, That if any such garden^ then being of the quantity - 
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of half an acre or more, be thereafter by fraud divided 
into less quantities, payment shall be made according^ to 
the rate aforesaid : 16. That the houses of the nobility in 
their own hands, and the halls of companies unletten, 
which have not in times past been used to pay titheg, shall 
be exempt: 17. That the same exemption shall extend to 
sheds, stables, cellars, timber yards, and teinter yards, 
which were never parcel of any dwelling-house, [28S] 
and have not been accustomed to pay tithes : 18. Provided^ 
that where less than the above rate hath been accustomed 
to be paid for tithes, the accustomed rate shall be conti- 
nued : 19. That disputes shall be decided by the mayor^ 
by the advice of council, with costs at his discretion and 
that of his assistants : 20. That if such disputes shall hot 
be so determined within two months, the lord Chancellor, 
on complaint to him made within three months then next 
foUovring, shall decide the same with such costs as shall be 
thought convenient; provided that if any tenement, on 
account of great ruin or decay, shall be let for less than 
the usual rent, the occupier shall pay Only after the rate^ 
of the rent reserved. 

In consequence of the fire of London, and its extensive 
ravages, it became necessary for the legislature again to 
interpose in respeet to tithes payable within the city ; and 
accordingly the tithes of those parishes, the churches of 
which were by the fire of London either demolished, or in 
part consumed, whether remaining single or united, were 
by the statute 23d and 23d Car. 2. c. 15. reduced to a cer- 
tainty (e) ; and the sums so ascertained, with glebes and 
perquisites, gifts and bequests to the respective parson^ 

• 

vicar, or curate of any parish, were declared to be the 

(c> Yido Appsndix. 
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annual maintiBnanoe of the respective parsons^ vican^ and 
curates^ as therein particularly mentioned. 

The annual tithes of those parishes as settied by stat 
SS and 23 Garr. II. c. 15.; were augmented by stat. 44 
Geo. III. c. Ixxxix., entitled^ ^'an act for the relief or 
certain incumbents of livings in the city of London^" 
whereby after reciting that the said first mentioned act 
had failed in providing a proper maintenance for the 
parfons^ vicars and curates in those parishes^ inasmuclr 
as the respective incomes being by the said act fixed 
at very low rates^ the same are by the decreased va* 
lue of money^ the enhanced price of all the necessaries 
of life^ and by various other circumstances' peculiarly atr 
tached to the incumbents of the city of London> become 
greatly insufficient for the dv^e support of their situation* 
and character : It is enacted^ that instead of the annoaf 
tithes of the parishes within the city of London and the 
liberties thereof^ whose churches were demolished^ or ia 
part consumed by the fire^ the annual certain tithes or 
sums of money in lieu of tithes of those parishes^ shoU be 
increased as therein stated (d) : That the sums of money 
so to be paid in lieu of tithes shall be the annual main-^ 
lenance of the said, clergy^ over and above glebes and per*^ 
quisites^ gifts and bequests to them respectively : That the 
aldermen, and common council, and church-wardens may 
make assessments on houses and other buildings, subject 
to ah appeal to the lord mayor and court of aldermen^ and 
the assessments may be altered every seven years : That 
four transcripts of such assessments shall be made, onie 
of which shall be deposited in the town clerk's office of 
the said city, another in the registry of the consistory 

(cO Vide Appendix. < f 
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court of the bishop of London^ another in the vestry d 
the parish^ and the remaining transcript shalt be delivered 
to the incumbent : That the said sums shall be payable by 
quarterly payments on S5th December^ 25th Marcb^ 24fth 
June^ and 29th of September^ in every year : That tM 
impropriators in those parishes shall continue to pay what 
they have been accustomed to pay. 

• 

On the above mentibned decree and statute of the [[2333 
37 Henry the eighth^ c. 12. a variety of points have arisen 
and been discussed ; as for example^ with reference to the 
extent of the exemption of houses and buildings within 
the city ; whether such exemption is to be restricted to the 
houses and buildings expressly excepted by the statute^ 
or whether it shall be permitted in any other cases ; with 
respect to the import and operation of the word " rent,** 
las used in the decree ; as whether it means actual rent^ 
or estimated rent with reference to the value^ a point in- 
volving in it the consideration of houses in the occupation 
of the owners themselves ; at what rate the payment in 
lieu of tithes shall be made as authorised by custom ; what 
vhall be the consequence of erecting new houses on the 
fcite of old houses^ or of erecting a house on the scite of a 
buildings as for example^ a shed^ which was not ^234] 
liable to the payment of titihes. 

Thus, where to a suit for tithes of a house in Londda; 
it was insisted that the house belonged to a priory which 
"Were discharged of tithes by a papal bull ; the court held^ 
that by the common law houses paid no tithes^ and the 
tight in that case arising immediately on the statute's 
being enacted, which imposes them generally upon every 
house, no exemption shall be allowed but to such houses* 
U are specially exempted by the statute itself (e). 

(0 Groenv. Fiperi GwilL 164. Cro. Elh. 276. 
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S« in respect to the import oi the term^ '^ rent/' where 
m question was raised^ whether a rent for half a year <^ a 
house in London^ and afterwards for another half year^ 
was a yearly rent within the meaning of the statute: It 
was resolvcid in the affinnati?e (/)* 

So where the tithes of a house in London were claimed^ 
the ancient farm rent of which was five pounds at the 
time of and subsequently to the decree and statute^ and a 
new lease had been recently made of the house^ reserving^ 
the rent of five pounds a year^ in addition to which a 
great income or fine was covenanted to be paid yearly^ at 
the thne of payment of the rent^ as a sum in gross ; it was 
^ontended^ that such reservation and covenant were 
evidently fraudulent, and with a design of depriving the 
parson of the tithes of the true rent of the house, which 
belonged to him by virtue of the decree and statute, for 
that the whole might have been reserved in the shape of 
rent; but it was resolved by the court,, that if so much 
rent be reserved as was accustomed to be paid at the time 
of the statute, whatever fine or income may be paid, the 
{]S35] parson according to the true construction of the de- 
cree, can complain of no fraud ; for the fraud thereby 
prohibited, is, where less rent than was then accustomed 
to be paid is reserved, or if no rent at all be reserved ; 
for then tithe shall be paid according to the rent which 
was then last before reserved : and it was farther resolved, 
that in respect to such houses as were never leased, but 
inhabited by the owner, this was a casus omisstes, . and 
that they were not within the decree and statute, and«^ 
consequentjy not liable to any payment for tithes (g). 

But in the same case it was clearly held, that if no floe 

(/) Meadhonse v. Taylor, Noy. (g) Skidmore t. BcU, « Iitft. 
130. See alio Gwill* 399, is not 060. 
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or income be paid, yet if no rent be reserved, the parson 
thtU have the tithes according to the decree ; for that the 
case stated by the decree is stated merely as an example, 
or reason why no rent is reserved ; and whether any fine, 
t)r income -be paid, or not, is- immaterial to the parson. 

The second, however, of these points appears question- 
able, and unsupported by reason, and the spirit and in- 
;tention of the decree. There seems no ground for ex- 
^mpfmg iiouses, because they were never in lease, and 
always in the occupation of the owners. And in a re- 
cent case, which I fifh^U presently mention, it was denied 
by the court (A). In regard to the first point, it wag 
-much discussed, in a case in which A. being seised in fee 
of a house in London, which* from time immemorial had 
been let for 'five pounds per annum, made a lease of it, 
reserving the rent of five pounds per annum, with a co- 
venant also for the payment of one hundred and seventy- 
five pounds in the name of a fine and income to be paid 
in several sums of twenty-five pounds per annum during 
the term; that is, twelve pounds ten shillings on one 
of the days on which the rfent was made payable, and 
twelve pounds ten shillings on the other of such [286] 
days: And it was conisidered as very dubious, whether 
tithes were payable under the decree and statute, accord- 
ing to the ancient rent only, or according to the ancient 
rent and the sum reserved for the fine and income ; or, in 
other words, whether the parson was entitled to his tithes 
after the rate of five pounds per annum, or after the 
rate of thirty pounds per annum (t). However, it vras 
held by Lord Loughborough C. in the minor canon'v 
.case, that the defendant having set forth his lease at a low 
«rent, • and a fihe^ and alleged, by his answer, that He had 

<&) Infra, S45. (0 Dunn v. BorreU, GwiU. 309. 
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never heard of any greater rent being paid^ and th^f 
being no evidence to the contrary^ he was liable only ac*^ 
cording to that rent (J). 

But it has been expressly decided^ ^hat the rate ordered 
by the decree and statute to be paid out of the rent of 
houses in London is assessible on the improved rent of 
•ttch houses (k). 

Yet, generally speakings a defendant in such case may 
set up a customary payment to protect himself against 
the claim of the statutory tithe. Thus in a case in which 
Ihe vicar of the parish of Saint Giles without Cripple* 
gate^ exhibited his bill in the coutt of exchequer against 
th6 defendants^ as occupiers of houses within the parish^ 
for tithes Isifter the rate of two shillings and ninepence in 
the pounds according to the yearly rent of their respec- 
tive houses^ and grounded his demand upon the decree 
and statute; the defendants in their answer admitted/ that 
^237] during the time mentioned in the bffl/ they I^d 
fespectively occupied houses within the parish at difierent 
Vents^ which they specified^ but insisted that no such 
demand was ever made as two shillmgs and nifaej^enbe in 
the pounds by any former vicar of the parish^ nor was 
the same ever heard of within the parish^ till tlje plaiimff 
became Vicar, which was but two years before the^ciyn- 
mencement of the suit: And they ferther ii^siited that 
thiey were exeinpt from such payment, after the tate of 
two shillings and ninepence in the pound, either by virtue 
of the statute and decree^ or by some other lawful taeans. 

(j) Warden, &c. of St Paul's Sayer v. Mamford, Ibid.: 548. 

t. Cridtett, «Ve8. jun. 663* Kynastou v. WUloiijhlqr, GwiH. 

(k) Sheffield v. Fierce, GwilL 891. in not* 
K)3. Intt V. Wsmn^ Ibid, lOlM^ 
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Tiifn WM JM jyoef in the cause^ whether the bouses la 
qaiert&w were in leue at the time of passing the act or 
net; wa was there any eridence^ that the sam of two 
riuliiags and ninepence in the ponnd was at any time 
paid, acccNcdin^ to Che valne of the honses, hy virtue of 
the statute and decree ; bat it was proved, on Ae part of 
the defendants, that UH the time of the then present 
f kar, ikut witnesses had never heard of any sadi demand 
as two shillings and ninepence in the ponnd for tithes 
within the parish; it also appeared by ancient tithe- 
hooks of the parson, that less sums which were therein 
specified, and proved to be in the hand- writing of the col- 
lector, had been collected, though^ indeed, such pay- 
ments did not appear uniform. It was also proved, that 
hv nine years^ in the time of the former vicar of the 
parish, the witness lived in the house of one of the defend-. 
aals, and during those nine years he never paid any more. 
to the vicar than ten shillings a year, or t\yo shillings and 
sixpence a quarter ; therefore, the question in the cause 
was, whether two shillings and ninepence in the pound ^oC^ 
Ae yearly rent of the respective houses was due for tithes- 

by virtue of the statute, or not. 

« 

It was resolved in the negative by three of the ba- 
rons, the fourth dissentient. They observed that it waa 
evident on the construction of the statute itself, and on 
the authority of Undwood, that in many places in [S38] 
the city there had been a custom to pay tithes according to 
the pound rate, which the statute never intended to alter 
iHT enlarge, but to estabiMi ; for the statute was not de- 
signjid in destruction of any settled right. They were also 
of opinion, that if there bad been a payment of less sums^ 
by agreement between the parson, and the parishioners, 
tiiey were ooaftrmed by the statute, because it was the 
design of the statute to settle isuch customary payments, 

S 
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And^^Mpnvtnt their lieiii^«tii«nMlled im' ettfaMr ild^. HJihat 
Mfibrdtfigly soch tufltomafy imyneiiti and agfeeme»ta Imd 
beta cMiplied *vvitli erer since tiie statute^ and lew snmt 
had been paid by almost every parrabkiner ta the pa^sM^; 
«dlh •wbitb be had been content; that althoogH several 
decreet had been made in the court <tf exchequer fer |»y> 
4iient e>f tWi» sbilltngs and ninepence in the poaad> yet no 
cmtomary payiwenta in any parish had been eempounded 
befeifeen the parties^ and the manner of ti^ngi bad cm- 
lirined thf eaone in each pariah, except in audi p^nshtt 
M w«e otherwise fegalated l^y Uie ^tntote^ C^r: it. 

7%ey obser^ed^ that sect. 18. was :a perfect exception 
out of the decree^ of all those who had paid lesa anms ; 
and that therefore^ this could not be urged as ^ inodilfi, 
or set up in bar of tithes^ for tithes were originally due, 
and cOM^quently the bar must be complete; buXr ihere 
are no tkhes of houses but of common rig4it^ ferthey^aire 
not of that species of substances which reM^ant anr an- 
ftiim; and^ therefore, the common kw, which IbHMiif^tlie 
Le^itieal code; did not make them tithable j and the;^ aire 
titfaaMe pnly' by special custom^ or agreement. ¥id. 

'■ . ' t • ' . 't • , r . c • - • ^1.' 
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liey >fi»rttier jremiiriGed^ that the nam afate of tirA isiiil- 
lings and ninepente in ihe. pound was iitfperkidttced by 
[339] the decree^ and that it was a strange proposition, 
'tl^tt tiie deciee was in prgndice of the olangy^ when it 
.ilppeoned that less sumsivere conatantly paid for houses 
Lin jHlei icity> ihaa what Would be paid if they -were iptol 
{Under the decree; and niMeover it appeared, ^^thatt^tbe 
^"ancient payment jin.:lieii of tithes of hauses an .London 
was somewhat less than two shillings and ninepence in 
the pound. 
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wJiefe tbere had bei&n ^cwtcomd piiyirie^bte; ^m^tjtiie^ 
yf^^.t^ eoptijaiie rfayabl&f a^ccording t6 thaft oiiftooi^;^ fafiii 
Ssrher^ thcie. wto nor jmrnemartal ctttfoni> yet: if Iktare dhad 
beenliy t^eement ft; payment for jeight yetfi^jpaol^ tbtt 
^Gcoriliiig to the trqe ccmstmction of ^ atatnter^tas ii^Jbe 
k^ffuided as a cmstosmry paynirat ; for tbat t^ dhtisiAm 
aftd. wvefanoea of the houaes^ wharfs/ sad iiran^i^^ 
wer^ to be as they had been^ for eight years prtBti^: that 
tiierefcfSeHappeafed to the courts; tha( if tfoofie^ Imd^beea 
an agreement to pay tithes for eight years past^ they ifTjere 
accustomed payments within the statute^ consonant to an 
Jimiftnm notion; that if there w.ere t^es Jq^ri^uaCoiQrOlf by 
agfcemgnt for eight yean past, (/) the^y tiw withinf 9etet. ^13. 

.af (thai statatr^ •... .• * -^ :.:- r •.•:• ^:.*"rM >•; 

5 7%aibiif aHiiJml {^y lei^siinis..l)e^4x^ptec^&€^ ^3^- 
Aei^ ander thftkde«i«e,^and be m)twitbiii the^«Kyeei jKsr 
withio lhei«btigittM>i^ of 4fae. staliite/4hi^:<;$^ o»ght:iU)itry 
.^faathi^tr there be s«idl «(^mstpmed payiAenteu ojT not^ e^pe^ 
laaHy Jifioe it uppea^d biy the books of ^-{)tai^ik i(fa4it 
\m sums wote^^oVected ; aod ik ^QvJdyiiot bi)^reidbvred» 
that they would have been collected in the^^^aitfi^l:, ,if ^l^^ 
had not been old accustomed payments ;* for how [S40] 
wbld tttose nlHB have ooaieiibtdcthii! panonla barics^^'iflhey 
ihyhtnitrfaetttt^the "dd iQCMotpmed dues ? 'r"^ .. c::? ?.grre 

s ^yPfaat the diffeMitc^.Y)^ the pagrmants in the>iiaoiQi'nl^t 
?bei lecontihsd 4)yi aafipofltfig seme of^ tbani tDBibe ii^a^ti^rljr^ 
.iHiBK^hatf-jreariy pagmeate-; that tki^vqiiiflatiqii^^: aoelatfed irito 
:4he'iilfae]ikaBMe, and ^ tiriiecitdiimjvsQr te.be cboimfl^l^ 
tile cdurt'S decree ; and wfaem tte. inbeiritanofehiis icfaaiged 
:,^ ■;.) . ' -. >-^:..' -.-•;.'£ : -^'A^' aj'.iJ diA Luv--^av\- a^w 
(0 Se4 jrid. Bnmpston v. Heron, Gwill. 1315. ccbtrcoo 34ii 

B2 ■■•■.' ... 
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Chap. IX 



meirely by cuatom^ it is jnst and usiial^ if the parties debire 
it, to try. such custom at law. 

The courts therefore^ conceiving some doubt in relation 
to these payments^ ordered that it should be referred to a 
trial at law upon the issue^ whether any^ and what sum iri 
sums less than two shillings and ninepence in the twenty 
shillings' rent had been accustomably paid by the defend^- 
ants for tithes^ for the houses in possession of the defend- 
ants^ or any and which of them^ although no proof that 
there had been any regular modus. From this decretdl 
order the plaintiff appealed to the house of Lords^ insisting 
that no issue ought to have been directed ; but such decre- 
tal order dissentiente clero was affirmed (m). 



I. 



lin^ in a bill filed by the warden and the minor canoii^ 
<]if St. Paul's and their lessees claiming tithes at the rate 
of two shillings and nine-pence in the pound uhdei^ the 
decree and act of parliament^ the -defendants by their 
answer insisted upon various payments less ihan^ t^ shil- 
liuffs' and. niherPerice in the' poimd, by itifteretnte ta*a 
paper, which they called.the first; or ahctcJnt'tetc^ arid %4l 




[24I^a different' rate, and insisted lipon^lie sa\ne by tlWf 
cmsVfcilV'a^^ C;up)ft'tftc wlifole record. Was 

of; opiniori;thatVo sbecific clistomary payment was set \tp; 
as two xEffei^nt^^^^ were set tip ; and his lordship 

i^l^fi^^ sum than two ahrf- 

irrigs ink" tthieT)enc6 in the pound has accustomably bteefi 
paid, he must prove what was the specific sum. What- 
cvjprmy be t'he difficulty of believing that so large a 



(m) Bennet v. Trepass, Gwill. Eq. B«p. 191. 8 Via. Abr. 568. 
039. 3 Br0. P. C. 4^. GUb. pi. f Btwb. 100. . 
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sum as two shilUn^ and nine-pence could I]|ave bjsei). paid 
before^ the time of Henry the eighth^ it does not dispense 
with the necessity of proving what was the actual amount 
of ^ ; end inasmuch fts the sum of two shiUin^ and ni^e- 
pence is prima faoie due^ if no other payment oin be sub* 
atantia^ed by evidence^ that sum must, be decreed to be 
paid (n). That in respect to the meaning of the ex- 
pressioQ '' accustomed to be paid/' it is clear it must hot 
be construed to extend beyond the time of memory r That: 
though in the case of Bennet and Trepass, it was con- 
sidered that upon the statute eight years for this purpose 
were sufficient (q), yet it is not to be considered as settled : 
in that case^ that such is the period. It has becfH urged, 
(bat it is sufficient^ if within the limits of the ecclesi- 
astical law^ which are much shorter than the time o£ 
memory {p). 

AIso^ in a recent case^ a bill was filed under the decree 
and statute seeking payment at tiie rate of two shillings 
ana nine-^pence in the pound upon the annual value to be 
let, of premises consisting of extensive warehouses lately 
erected by the Eajit India company, and used b j them 
in the course of tiieir trade. These warehouses we<e 
^ected ttpon the scite of small tenemepts, some of whidi 
appeared by the answer to have been formerfy ee» £9422 
cupied at low rents^ and as to tlie othess, tb6 eiid^t rehtt 
were not known* The answer did qot stite any speeifit 
customary payment in lieu of tithe8> b«C alleged generally^ 
that some less sums than alter the rate of two shillings and 
nine-pence in the pound i^Fere paid^ sptci^ng b^ a 8che« 

(n) The waTdsn, *e. of ft. (o) (him. 131 S» OsntdU 
PauPf, Loadoa, 9. Mofrb, e Ti9. (p) • T(Sk Jan. lU. YH. ifliftli, 
jiB. IAS. %&U 



^ 



^^ %dil^ of H^*. : eetkf Kt 

the datt df theita*dte. • ^^ . . ^ ., ... r 

^~ " The ileftm^tiis ihsrrted; that the paymeint ac€^rdit% Do 
the statute^ ccmld be only upon stadi' of* thi^ M t^ottf to 
were ascertained^ and that nothing was to be paid in 
rtspett of those premises/ the ancient rtotacf whkk were 
1i6t ''ktiowti r and they contended Ihait an issiie' ougfttibbe 
'directed. • ' ! 

''On 'the part of the plaintiff it was insisted, thM \ttt 

'x^ ncr allegation of any certain acenstofiied^^yimiiit 

^protiftctfhg th6 oicdtipier from this payment at4lfe dMe of 

l^e d€!(nre^; atM idtatdte r that they aUege mei^iyv that^at 

particular limes tberfe- were particular paynM^nt^ ^wtlto-a 

general alfegatibh^ tha! some less sums tbA,naflertlie^iMe 

o^ two ishiUings and mne-pence in tbe^ouUd^re^piM, 

not referring to'the particular suhis befetre stflnedj^thMe 

less sums? - Ther ^ebtkm; therefore/ whether' a# «ite|t»- 

f drne^ {iaytikenl isidiitif; is not riiisdl^ ^updn * Itie ^ra«0Pd : 

'it iir^' iftihheHiVisistea tKftt'thet^^bertig^ no rei«s^> suft- 

^6i4Ahg;;'lfite' paymre^i' bugfhi io-be cadcaIatdd/'not>,9^ 

ihe'wftblfe^ rtrtf;'%«* tlp<» 'toe- present acttK**^ 

ih'e 'prem^e^ io' be let; «hat %h^^Mrsi>i %«ing tlAiMi 

' do#n; Iwd ttdcir moiP^Vatebble^^ 

scite, it^ 63dld^ ndt^'be' ifl^g^a.^ihli^ ihtr^'^eHlli^ weve 

the B6[ine;' Of 'thitt^fb«4bftti^ fen« ddttldi 'be^ |h%»ifiiifi<tFi- 
terion^ *•' ••■'♦'•' J" "-•» • :*■ o :? •: '..^ ...  .\i-;-.>. ?v c ^jij.: 

[SI'S}' On the part of the defendants it was urged;.' that 
the customary payment was sufBciei^y stated to ^enaUe 
the defendants to go into evidence; that Iter esuKeltibe 
authorities is^ that if a defence appears by the answer, tte 
court win not make a dckiree against it; batwiH piit^it in 



< 

rent and value is perfectly understppcj, , both in j^ipq)PIl 
parlance^ and l^;al acceptation^, and that it would be doing 
^eirt vialei»:Ma jtfae tc^nstr iii(iiai|iv Dl^be^lmq^jCiiqf^ t^r^ive 
it(b««fn««(^/llH^ wof4 viJue- . . ^,. o . ^r 

^ «*— • . 

mificinit gr<Miad 4iadl been ^kewn by the def^p^pto , f^ 

directing an issue^ and decreed that the paymei^:.9ljypii|l4 

be at the rate of two shillings and nine-pence in the pound 

^rth^ valtte^ «iid directed a reli^rence to tbe Qmstfsp^.ac- 

^^i^y > )>^ b'W^^'^ ^b^f ving;^ that be ,w4sr.^o|;A^J^^ 

of any eaaein wMch an issue had been gm^nt^ed^ .i^ej^ 

tfaet defendant did not iipecificaUy state wbftt w^ thQ, Quf- 

^toAiiify pt^yn^^t upon which be meant, to .inat^t ; .,^^t, thjs 

. ^wnsinf^t dMeby the answer either directly, i^bj^.rc^r^ 

tmfii that^in the case of the W9x4e^«pd minpr ^pa^^is of 

4St. 1^1*1$^ 17^ Morris just dtedj, the km! Cb^f^or.waajpf 

<i|Muk)Ajp Um^ n^ specific custonary. paym^t w^a Kt.jij^, 

iMcaufe^wo differeia payments ware set ^p; th^t hf^ije 

th^ oj^liotv isaa ^roag where up jyi|fcifici pa^ijp^jeat ^^s 

i«%ged^A^ in>th»t case, the diffwe^ p^y^^tt^^ cj^sfroyp^ tjb^e 

i#p«¥i&Qatlw i. in this case there |s iK2.^p<;f4A<^fQP-9tid|: 

n^iMina^:icimiH^on beijig claimed, ^a^^ i^ qusjtconaf^ pay- 

TiiKlit#ifitfficientlyna]kf^, the rector w^of iCpi|L^(: entitled 

»to>a daar#^ alter the rate of tw>, shillings and nine-pence. 

Tfaatlhe^ue^tipn, then arose on bow oianyi pounds was the 

tithe to be taken ? That the premises not being in lea^e no 

rent was reserved ; all the property was in the occupation 

^fifilthie' owners; Upon what was, the payment to be ?i To 

i«rhidi it might be fiurly replied, tbfit according to adjudged 

^^asas^tent roeana either actual rent, or estimated rent [244^ 

^ with reference to the value, according to the clause of the 

^ stAtttte, to which it ia Applicable. That in the case of 
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Gnat If. GalHMfi ^9)^ f>«yinait fbr tittd of d liome^ iii 
tl^ijdcmiMtM oMha ewhar^ imfii<diMCtMtloibe>Md0rdiQg 
tothfe vUue^aSiBi^ed intliat intaiiee Hb' be AU^ fimkvii» 
per annunij without any enqtiiiy. htibag. 4iMctei9t w^mt 
rent the house had been last let^ or what tithe was kst 
puyabto: 'l^hat^in a variety of casta of thw dlass the 'de- 
era^ expresses, tbtfr the defenidant shall aeeoniit ^ ahd pay 
After the m^ of tto^'iMHings and itlaa^pence in (he^ poiBsi 
ibr tfab 5^fty f ecrt of i«ilne of their iiremises. Mot 4SM 
Chi^^ffieaning is, thieit wiiete Uiere is a yearly rent^ reccmne 
ahaU be had ti> the value; but Hiat the defendant is: to 
ILCeount aci[^QtfldiDg to th3 rent, if there be rettt^;aiM| wt^ 
cordii^. tar tUI^ vakie, if there beAo rent. Tlvit thjat-tan-^ 
afrtttttiorniii BMMricJd upan a kotnid principle; HMt iii tstoda; 
to! whiefa lioMe ofi the^ prbvisioiii of the statilto apfdy^ .Ae 
fei!t)(ft*i'iiaihf^]^^ais upoii the first general dKusb ndGni^ 
tll-hMtses gefieraHy litiUe to tiUies ; that if tlia gfauearil^dhh 
§l!et ivereto inifa)6efe all housfes, parttbukr wptd&sataesjtelie 
tJkSilstnied^'so^ttsttir effactaate rack general ' pftnpospe^ ittrilh 
tif^riiftM to whkH.thareis no-Mkaon fcr distioctaod?lHa- 
tiifeeil^li^ujsh hoMe#J«ftate.let and auch hcwwes ^aa^ioreenil 
let ; on the contrary, the express exemption ttf aomaflifHbte 
in the statute that never have been let, forcibly implies, 
thk^ifthat e^tfennpeiouf \veire tiot expveseec^^ att'lnnira, ^e- 
^^Idt, MKbt,)WOiiM be Kabia^ thatit doftstietfidlow 
%b^re'^no' rent is tMe, ih the strict ienae of the exptesssoa, 
*4telt therefore tio tithe is due ; because, on the whole,' less 
Viblentie is done to the statute by construing ihe word 
rent in different senses, as it is used in different elatnes of 
(]S45] the statute, than by holding all such houses ia weiie 
never in lease to be without the statute ; that to principle 
and authorities there was nothing io be opposed^ bat a 

(g) Gwiir. 541. ' 
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dictum Iff Loir4 Cfeke ; 'fi>r it;wtft aot it |Mmft id the cine, 
Dkotuvteffe hcmsfes imw never bteir kt^ that it a coMt 
iMimi^ and no tidie is ^yable y «^ ptofntition which oaa 
l^fioiaeantrbeinaintaihed<f^. .-^ . 



r» 



lla tt -cate arisiitg apoD now baiUiidga erected upon the 
aettetof old hoiiaea^ the defendant scA apa castamary pay*- 
laeirt^ ior.pratecthimielffnim the fcUm^sf the ftill atdtntorjr 
iy*be ; he estafoKriied that defence as ta .three.ef the old 
hmiteB; and the covrt seemed to hnnre hdld^ that' a eotto*- 
laaiy payment protected any hooted oo thet saaie leitej ^^ 
the pffcnmet were altogether out of the statute^ if any 
cnatoaMry payment at tiio time oft the ttatete were ette^ 
bhahedi The defendant felled in ^estaUiihisg any ctttto- 
mary^payment as to the feiirth banse, and the coart^ in»* 
stead of dhrecting an inquiry at "what rent the fourth houie 
was kwt let, hnmec&tely decreed^ timt the drfendant should 
atommtuid pay ttt the raste of two shiNingtand nine-ponce 
jai the pound fdr the premises^ where the old house fer^ 
morly ^stood^ acoording to the yearly value ; and tod( it <• 
hesotdear^ that the decree was proammced agakst the 
dMoBdant with costs (s). 

-« On die same principle^ in another case it was decided 
to be no defence to a demand for tithe of a house in Lon- 
don, that it stood on the seite of dd houses, which never 
paid any tithes. ThatJf it had beett shewn, that a less 
rate had been paid for them, it ^^ouM have been a defence 
to that extent ; but an entire exemption shall not {^^463 
prevail. That all bouses In general were intended by tiio 

Xr) Antraims o. ths East Inifai pany, cited iUd. 1% 
Companj, 13 Ves. jmi. 9. See slso (0 WilliamsoQ 9* GoittSg^ 
9. the iftst ladis Cma* GwiU. 90t. 



IMS LauefsmhtM. . C^ap.IX. 

decree is evident from the clattflfe which dhrects^ that direll>- 
ing-hottses converted into warehouses^ and warebooses 
converted into dwelling-houses shall still pay as mansion- 
houses ; and also from the exemption in favour of noble- 
mai's houses^ and the halls of companies. That as to the 
cfauise exennpting detached sheds^ end other buildings of a 
similar nature^ this is not an exemption ^ in fovour of the 
land; for buildings^ and not the land^ are the subject of 
the Mi, «nd this {privilege does not ext^id to the buildhig; 
when altfer^ to toother description (t). So it has been 
exjpKSsi;^ decidecl^ that a shed^ or other building exempted 
by the decree/ shall be discharged of . tithjss nplopgi^r than 
the same is continued a shed^ or such other building ; for 
that if it be converted into a* dwelling-house^ it shall pay 
tithes according to the true value (ti). 

A custom^ that the parishioners of St. Leonard^ Foster- 
lane^ within the precinct of St. Martin-le-grand^ shall pay 
to the parson two shillings in the pound of the rent of 
their houses by way of tithes^ is valid ; for it may ha?e 
had a lawful beginning ; it may have been a modus for aJl 
the tithes of the land^ upon which the houses are built^ 
and though it be afterwards built on^ that shall not divest 
the parson of his right (v). 

The statute 37 Henry the eighth^ c. 12. for regulating 
Che payment. of tithes in London^ extends both to lay im- 
[S47] propriators^ and spiritual persons ; but the sta- 
tute 82 and 23 Gar« IL for the maintenance of parsons> 
vicars^ and curates in those parishes^ which were de- 



(0 Branston v. HeroD, GiriU. lOM. 
1314. (v) Dr. Grant's 

(«) Ivait 9. Warrmi, Gwill' U9. 1} Co. 16. 
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tfteoyed by the« fire of LomkHl; extends to :^readiittg::»iw 
nisteiis only (io). ri 



V '. '*"'T 



The f^vmdisi^ for tl»e:, recovery of the titbes ia London 
will mare properly come under discusi^ion in the next and 
la&t chapter^ which will treat of the leaiddieiicfidr tillMif 
in general («^). i 
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891. in not. Kynaston v. Miller, 
Gwfll.903. 
(x) 'As to the extent of the city 
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Grant p. %o|^n| Gwill. 1144. Urn* 
freTiile v. Batcbelor/GwilL ^^^^^^ 
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CHAPTER X. 
Remedies for the Recovery of Tithes or their Vehe. 

REMEDIES for tithes^ or their value^ are in thi9 
country administered by yarious judicatures eccle- 
siastical and temporal^ legal and equitable : They may also 
in certain cases be enforced by summary process. I sbaB 
therefore consider first the jurisdiction of the spiritual 
courts relative to this subject; next the jurisdiction pf the 
temporal courts^ comprehending the courts of commoi^ 
law« and courts of equity. I shall then treat of the 
nature of evidence in regard to tithes ; and of the co8t» 
of suits relative to this species of property. I shall thea 
point out the mode of enforcing the payment of tithes* 
by summary process. And^ lastly, I shall shew in what 
manner, tithes are recovered in the city of London. 

I. The law has been long settled, that the ecclesiastical 
courts have authority in some cases to determine the ri^t 
to tithes, and in all cases to entert9in suits respecting the* 
subtraction, or withholding of tithes ; and such their au- 
thority is confirmed by several acts of parliament (a) : But 
the power of the spiritual tribunal to decide upon the 
right to tithes, exists only in those instances, in which the 
right comes in question between spiritual persons^ or their 

(a) 13 Ed. I. St. 4. or rathsr Heo. Vm. c. 7. 9 and S Ed. Vlf 
9 Ed. n. ^ Hen. VUI. c SO. W c 13. 
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respectire bailiffs^ or serrants (b). Between spiritual men 
and laymen^ these courts have a jurisdiction only to compel 
the payment of tithes^ when the right is not in con- [8493 
troversy^ but merely the feet whether or not the tithes 
allowed to be due hare been subtracted^ or withdrawn (e). 
This is a transient personal injury^ which may be redressed 
in the spiritual court by the recovery of the tithes^ or 
'smk their equivaleRt. 

Agreeable to this distinction, if a dispute arise between 

^^ two parsons to which of them the tithes belong; wheftef 

'-'-^^ to the one by parochial right, or to the other as a potdoVi 

'^' belonging to the rectory by prescription, and they both 

cfeirti by presentation under the same tkfe;^o thAl the 

rlglit of patronage be not in controversy, th^ nghf to such 

titheii may be determined in the ecclesiastical tourt [d). 









1;) 






• i 



Such alto is the law, where the question arises between 
^^ the parson who is patron, and the vicar, whether icertahi 
Ist • specific tithes belong to the parson or vicar. The spirituail 
D'f^ court may decide betweeii them (e). 

A If the right to tithefs is* controverl^fl between Wd 

clergymen, who have been presented to the same church 
^ by sevisral patrons, itii that case the spfrituaT ^otir£ hcfth tio 
*• jutisdicttoii to determine the right to the ttthes, if they 
^ amount to tlie fourth ^iferl of the'^antiual value of the 
^' church ; Ikit the title shafl be di^terrhined in the temporal 
court; yet if the tirtieMn question do hot amount to the 



(6) GwHl. 1565. Year book, Hickes c. Froud, Gwill. 280. 

11 a pi. 7. (e) Degge, p. 2. c, 26. Noy, 

(c) Degge, p. 2. c. 26. 3 Bl. 147. Moor, 907. Vid. Drake o. 

€o^.88v S^ GVm. rand 106. Taylor, 1 Stra. 87. Ation. 6MlL 

C«0 Degge, . p. 2. c. 26. Bee 286. . ' V 



fonrdi part of the yearly vtluerof the ohuvdi^ ihm eodeui 
Mtical <rourt hath in that case authority to decide the 
right. And if these spiritual persons claim both under 
one patron, tbere^ although the ivhole tithes a«e 4he 
[350] sul^yect of controversy^ the spiritual court nny de- 
termine the tide ig them (/). 

But if, in a litigation between two spijritual persons 
relative to the right of tithes^ a question is involved in 
regard to the boundaries of the parishes^, it exclusively be- 
longs to the jurisdiction of the temporal cour(« to deter* 
minpjit(^). 

But. the rule is not universal^ that where the paction «ve 
both ecclesiastics, the courts of lew will npL grant, .a pro- 
hibition ; for, though both parties be of that description, 
yet, if either of tbem insist up<» it dee4, or oth^ matter 
prqperly triable at common law^ a prohibition will ceur 
tainly lie (A). 

« 

Thus, in special cases, the tpiritual cpurt nay ^eoidb 
upon the right to the tithes; but its jurisdiction to M4 
plea for the subtraction aud withholding of iitfces.M geo^ 
ral, and is of remote antiquity, and, as,I;b»v«> j«bt obr 
served, confirmed by various statute; in .partieukdE/ by 
the statute, or rather writ, of (irqum^eitte ng«<M (e) i^m 
declared, that the court Christian shall iiot,4)e>|itobifaiftrd 
from holding plea si rector petat verans patvehumqeibt*^ 
tume8, et decivwa debUas. et conmetaa. 



• i-,' ' ■•' ' » -'1 



.But if »Qy dkpute arise, whether the tithes sued iiti^^ 

*)iJW» («) S Ed. I. St; 4. * i« 

^>, QllMtnnta 9. fioby, Ovin. flEd.n. '- ' 
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due and MtuiAiitaed.lt^niiot hb de^idfed % fhe e@cfeifMSi^ 
tidal cMit. It maiit te determined by th^ kihg^s t^o^Htt 
at comixioii law. It is ti«Le^ that t modus dkctmSmdiidAy 
nsr \veiir^ be the rabject inatter <if a %mv in the ee^- ^Wl^ 
clesisurtrcal cdurt^ prfttided it ht lidmitted 'between' ike 
parties, as the tithes themselves. Thub/ Where! the "de*^ 
fendant in a suit in the ecclesiastical court for the sub- 
iractidu of tithes^ filed a bill in equity to establish a modus^ 
and on the mere suggestion of a modus^ moved for an 
itijunction to stay the proceedings in the ecclesiasticd 
court, lord Hardwick C. refused the injunction Vecdg- 
nising the right of the ecclesiastical court to relk^h SMitS 
for tithes, whether at the instance of a spiritual person, or 
Iliy finpropHaior, and that as well for a modus^ ijf'dbi' de- 
nied, as for tithes in kind (k). 

But if the modus be denied in the spiritual court, the 
net^ailit^ -effect of such denial is a transfer of ttie jurisdic- 
tion ; the ecclesiastical court cannot proceed propter cfe- 
fectum triatwnis ; the modus must be tried at the common 
Hw^t).' The principle upon which the s|)iritual courts 
Are prohibited from the trying of moduses, is, that such 
question affects the temporal inheritance, and the decision 
niast bind the real property; nor will the liaw sufler tlie 
existence of such a right to be decided by the sentence ^Jf 
wiy individttal judge, or without the' verdict pi.a j[uryj 
wf^ moreover, the ecclesiastical aHd'temporafla^ws ditf^ 
VBL respect tx> tbe time of Hmitation i eiccordinfi:. to the hrst 
forty years constitute a valid eustom; whereas^ by the 

. , ,<&) , Rpthierham v. Fansliaw, . Bonk IU4.8M Ji;<^rt|itV. W^ht, 
dwiil. 8O0. 3 Atk. 628. Scott v. GwiU. 167. Napper v. Seward, 



WaU, GwiU,. 431. Hob. 247« Hob. 248^^ G«lh 431^^ £ii^oa 

IfJ^ Gibs.^ Cod. 691. Hob. 247. v. Rake, Bunb. 176. OHrilL^lfec. 

Woy, ai. Hetl. 133. 1 Veot. 9%. Tayldr.fJl%imyirf^CMl& iSti, 
Bucket V. Fianeji GwiU. 661. 
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8eemd it muit h«ve tubtiiied beyond the time of tom- 
mory (m). 

But although one of the parties to a suit respecting 
tidiea in the spiritoal cqart be a hiyman^ if he do not insist 
[2S83 <^ ^ Bsodas^ or some other matter properly triable 
at the eomnoB law^ such court shall determine the ques- 
tioB^ and a prohibition shall not be granted (it). 



So .the spiritual court may take cognizance of a re* 
fiisal (o) to set out tithes ; and after the tithes have been 
severed^ yet by the statute they remain the sutgect oi suit 
in the spiritual court (f ) ; and though the tithes be in fact 
set out^ if the parishioner refuse to let the parson come 
for them by the usual way^ he may still sue for them in the 
spiritual court (9) ; for a disturbance in the road for the 
carriage of tithes^ is a question of ecclesiastical cogni- 
zance (r) ; the spiritual court having the jurisdiction of 
the tjthes^ which are the principal, shall also have juris- 
diction of the way^ through which it is necessary to convey 
the tithes. In those instances^ in which the original mat- 
ter belongs to the jurisdiction of the spiritual courts ihe 
decision of other matters^ which depend upon it^ belougs 
to the same tribunal, though triable by the common law (s) ; 
and though, as we have just seen, if after the tithes have 
been set out, the owner, or occupier of the landa detain 
them, a suit may be maintained against him in the spiritual 

(t7t) Gibs. Cod. 691. Wood, GwUL ^6, aod ibid, in 

(n) Cheeseman v. Hoby, Gwill. not. 

862. Willis's Rep. 680. See (5) Gwill. 1572. Amm. 

Anon. Gwill. 435. (r) Halsey s. Halsey, GwilK 

(o) Gale 9. Ewer, Gwill. 1579. 468. 

1 Com. Rep. 22. (0 Roberts's Case, Gwill. 299. 

(p) Blackwell's case, Gwill. 12 Co. 6 jf. 
220. Cro. Eliz. 843. Tid. Leigh v. 
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cotirt ; yet if a s^rangfer take them after they have liee'n 
set out, the parson's only remedy is by an action at law 
against him (t). So it has been held that where fraud is 
used to deprive the parson of his tithes, it is not cog- 
nizable in the spiritual court, but is to be remedied by an 
action on the case ; as in the case above-mentioned, (sm- 
pra, 7t) in which there was a custom, that the parson [253]] 
was to have every tenth land for the tithe of corn, be- 
ginning from such land as is next to the church ; and 
the occupiers of the land being aware what land would 
be the parson's, with the view of defrauding him did not 
till, nor manure, nor sow his land as they did their own, 
by reason of which fraud the parson sued in the spiritual 
court for tithes in kind, that is, the tenth cock of all the 
com, and a prohibition was awarded, on the ground, that 
the fraud was to be redressed^by an action at law (u). ^ 

If a party sue in the spiritual court, for a matter which ap- 
pears on the face of his libel not to be within that jurisdiction, 
but of which the common law has jurisdiction, he is liable 
to an action on the case by the party sued : But if the sub- 
ject of the suit be of ecclesiastical cognizance, and by the 
defendant's plea, or by collateral matter, the suit is barred, 
no such action at law can be maiiltained. And on this 
distinction it was held, that an action on the case did not 
He by a party sued for tithes of gross trees, for though the 
statute 32 Hen. VIII. c. 7. enacts, that none shall be 
compellable to pay tithes of gross trees, yet it is lawful 
for the parson to agitate the question in the spiritual court, 
whether they were trees of that description, or not (y) ; 
though if in fact they be.such trees, a prohibition, as we 
shall presently see, will be granted. 

(0 Leigh V. Wood, Gwill. 158. Moore, 913. 
205. (v) Lady Waterhouse «. Bawde, 

(u) StQhi 9. Goodlock. Gwill. Cro. Jac. 133. GwiU. 227. 

T 
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Such is the nature of the ecclesiastical jurisdiction rela- 
tive to thid subject ; and in case of a suit for siAbtrai^tioQ 
of tithes in the spirituiU courts such jurisdiction is effec- 
tuaUy aided by the statutes 27 Hen. the eighth^ c. 20. and 
32 Hen. the eighth, c. 7. which enact, that upon compkdat 
of any contempt or misbehaviour to the ecclesiastiGsl 
judge by the defendant in any suit for tithes^ any privy- 
counsellor^ or any two justices of the peace^ or^ in c^ae oS 
disobedience to a definitive sentence, any two justices <tf 
the peace may commit the party to prison, without bail 
or mainprize, tiH he enters, into a recognizance, with suf- 
ficient sureties, to give due obedience to the process, and 
sentence of the court. 

Farther, by statute 2 and 3 Ed. sixth, c. 13. it is. enacted, 
that if any person shall carry off his predial tithes before 
the tenth part is duly set forth, or an agreement is made 
with the proprietor, or shall willingly withdraw hiS: tithes 
of the same, or shall stop or hinder the proprietor of the 
tithes, or his deputy, from viewing or carrying them amiy, 
sujch ofifender shall pay double the value of the tithes^ witjb 
costs, to be recovered before the ecclesiastical judge^ ac- 
cording to the king's ecclesiastical laws (to). 

[254] n. The jurisdiction of the temporal courts, in 
respect to thjs subject, is next to be considered: And first 
that of the coyrts of ccmiraon law. 

This jurisdiction is exercised by the courts of comsion 
Uw in a. variety of forms. The right to tithes is discuflyMM> 
a^d decided by them in prohibition, and in thps« actionsi 
mentioned in the several statutes of 32 He^n. eightb> apd 
2 Edw. sixth, I have above alluded to. 

(9) See Rex«. Owen, 4 Burr. 2Q95. GwilU 999. 
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This species of prohibition is a, writ issuing^ out of the 
temporal courts directed to the judge and parties in a suit 
in the spiritual courts commanding them to cease from the 
prosecution of it^ on a suggestion^ either that the cause 
originally^ or some collateral matter arising in it^ does not 
belong to that jurisdiction; such protiibitions may be ob« 
tained out of the courts at Westminster, the courts of 
great sessions in Wales, or the counties palatine (x). The 
party aggrieved in the spiritual court applies to the tern* 
poral court, suggesting the nature and cause of his com- 
plaint, in being drawn ad aliud'examen by a jurisdiction, 
or manner of process dissillowed by the laws of the king* 
dom ; if the matter alleged appear to the court sufficient, 
the writ of prohibition immediately issues, commanding 
the judge not to hold, and the party not to prosecute the 
plea ; if the point be too difficult to be decided on mo ori^ 
the party applying for the prohibition is directed, in order 
thht the matter may be more solemnly determined, to de- 
clare in prohibition, that is, to prosecute an action by filing^ 
a declaration against the other, on a fiction, which i$ not 
traversable, that he has proceeded ia the suit below, not- 
withstanding the prohibition ; if upon demurrer and ar^a« 
ment, the court should hold the matter suggested to be 
a sufficient ground of prohibition in point of law, then 
judgment, with nominal damages, shall be' given for the 
party complaining, and the writ of prohibition shall f 255] 
issue ; on the other hand, if the temporal court shall be of 
opmion, that there is no competent ground to restrain the* 
jurisdiction, then judgment shall be given against the 
party applying for thie prohibition, and a writ of consultaf 
tion shall be awarded ; so called, because, upon delibera*- 
tion, and consultation, the judges find the prohibition to 
be ill-founded, and therefore by this writ they rCtdrti 

(a?) Dfegge^p. 2,'c.8«. 

T3 
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the cause to its original jurisdiction to be there deter- 
mined {y). 

But although there may be sufficient ground in point of 
law for granting the prohibition^ yet, if the fact which 
gave rise to it, be falsified, the cause shall be remanded 
to the prior jurisdiction ; and, in order to put such fact in 
a course of trial, the party prohibited must appear to the 
prohibition, smd take a declaration, which must always 
pursue the suggestion, and so plead to issue upon it, deny- 
ing the contempt, and the fact upon which the proitibition 
was granted ; and if that issue be found for the defendant 
he shall then have a writ of consultation : Or if the sug- 
gestion be not proved within six months, pursuant to stat. 
2 and 3 Ed. VI. c. 13. s. 14. {z) the consequence shall be 
the same. The writ of consultation is also granted by the 
court, without any action brought, when, after a prohibi- 
tion issued, upon more mature consideration, the court are 
of opinion, that the matter suggested is not a sufficient 
ground to stop the proceedings below {a). 

I have already intimated, that if the right of patronage, 
the boundaries X)f parishes, or the existence of a modus 
come ih controversy in the spiritual court, those are suffi- 
cient grounds for a prohibition to issue; but there are 
many other instances, in which such writ shall be granted; 
as if it be alleged in the spiritual court, that the lands, of 
[356] which the tithes are claimed, are discharged of tithes 
by the statute of 31 Henry eighth, or any other statute, 
a prohibition lies, because it properly belongs to the judges 
of the common law to expound all statutes (6). So the 

(y) 3 Bl. Coin. 113, 125. Gwill. 372. 

(2) See Wood's ca8e, Gwill. 372 (a) 3 Bl. Com. 114. 

andCoDgley v. HaH, 2 Roll. Rep. (b) Degge, p. 2. c. 26. 
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question whether a church be impropriate, or not, is tri- 
able only at common law, the patronage being a lay inhe- 
ritance, and the impropriation having become a lay fee; 
and if it arise in a suit in the spiritual court, a prohibition 
shall be graqted (c). In like manner, if the suggestion be 
grounded on the statute of 2 Edward the sixth, relative to 
barren grounds, the writ shall issue (d) : So, if the parties 
sue in the spiritual court for the tithes of articles not 
tithable by the common law, or for the tithes of great 
wood above twenty years* growth, that is a sufficient 
ground for prohibition (e) : So, if the spiritual court, in 
the discussion of matters clearly within its cognizance, 
transgresses the bounds prescribed for it by the laws of 
England^ as where it requires two witnesses to prove a re- 
lease of tithes, or refuses to admit the release as a defence 
at all, in such cases also a prohibition will be awarded ; 
for, as the fact of executing a release, or the effect of such 
release, is not properly a spiritual question, but only al- 
lowed to be decided in those courts, because incident or 
accessary to some original question clearly within their 
jurisdiction ; it ought therefore, when the two laws differ, 
to be decided, not according to the spiritual, but the tem- 
poral court ; else the same question might be determined 
different ways according to the court in which the suit is 
depending, an incongruity which no wise government 
ought to tolerate, and which is therefore a ground of pro- 
hibition (/). So, if the spiritual court will not suffer th^ 
tenant to plead to the right of incumbenc/, a prohibition 
will lie (g). On the same principle, a prohibition was 
granted, where, in a suit for tithes, the occupier pleaded a 

(c) Owen V. Parishioners of All (/) 3 Bl. Com. 112. Cro. Eliz. 
Saints, Gwill. 278. ^ 666. Hob. 188. 

(d) Degge, pi 2. c. 26. (g) Green ©. Penildep, GwilL 
ie) Ibid, and Gwill. 4. 1568. 
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parol agreement with the parson's a^^t for the purchase 
of them^ and the spiritual court rejected the plea; the 
court of King*s Bench holdings that it was not a matter of 
appeal^ but of prohibition ; the rejection of the plea being 
a gravamen irreparabile^ and founded by the ecclesiastical 
court on a supposed difference between their law and o\m, 
their law not recogViizing an agreement made with the 
agent pf a proprietor of tithes^ so as to bind him ; where- 
as by our law^ and in common sense> and common justice^ 
a composition by the occupier with the agent of the pro- 
prietor^ does bind, and ought to bind his principal : That 
where the ecclesiastical court has jurisdiction, and pro- 
ceeds in the suit according to their law^ where it does not 
differ from ours^ the rejection of a plea wpul4 be matter 
of appeal : But where the ecclesiastical law differs from 
the common law, and the ecclesiastical court would require 
greater proof from the defendant below, than the common 
law requires, or would esteem an agreement not to bind 
the impropriator^ which at common law would bind him, 
there an appeal could be of no service to the defendant in 
the ecclesiastical court, because the superior ecclesiastical 
court would equally adhere to their own law, a9 the infe- 
rior ecclesiastical court had done, and would determine 
alike as being guided by the same principle of determi- 
nation (A). 

Nor shall ^ consultation be granted, notwithstanding 
the insufficiency of the replication, if it appear to the court 
[2572 wp^^^ the whole matter, that no tithes are payable (i) : 
Nor even if the prohibition be erroneous, shall the defend- 
ant have a consultation, if it appear that the suit in the 



 
(h) Chart o. Calmel, 3 Burr. (0 Cotes p. lYaraer^ GipU* 
1873. GwUi. 920. ' - 275. 
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ecclesiastical court was not well founded (k). , >Nor is it 
necessary in prohibition^ that the proof should be precise; 
it is sufficient, if it appear, that the ecclesiastical court 
ought not to entertain the suit ; therefore, if a prescrip- 
tion be laid that the parson holds a hundred acres of land 
in satisfaction of tithes, and the evidence be, that he holds 
sixty acres only in satisfaction of them, that is sufficient, 
because the substance is proved (/). If a modus be not 
proved as laid by the plaintiff in prohibition, there must 
be a verdict for the defendant ; but if any modus be found, 
though different from that laid, that is a valid ground for 
refusitig a cobsukation (m). So, after a consultation has 
been granted, but not upon examination of the matter, 
another prohibition, notwithstanding the stat. 50 Edw. III. 
X. 4. ttiay be awarded (n). So, after a consultation, a pro- 
hibition may be grdnted, if there be any material additions 
inserted in the libel (o). Pending a suit in prohibition, 
dn suggestion of a modus, there can be no suit iui the 
spiritual court for tithes, which have subsequently ac* 
cmed (/)). Where a modus is pleaded in the spiritual 
€Oiirt> a prohibition may be granted at any time before 
final sentence {q). So, a prohibition shall be granted to 
si eourt of appeal, where it appears that such court had 
tio jurisdiction over the sulgect matter, even after it hasf 
remitted the suit to the court below, and has awarded costs 
cfgainst the appellant, and though the party applying for 

the pi]|tAibit|<m flpp^l<^d (i"). 

(it) Hutton c. Barnes, Yelv. 79. 217. Cro. Eliz. 736. .^ 

(^will. 225. 394. (o) Earl of Clanrickard^i?. Lady 

(0 Austen V. Piggot, GwiU. l)enton, GWill. 3(53. 

217. Cro.Eliz.736. Bear©. Webb, (p) Lings «• fiunteir^ Gwifl. 

GwiU. 22D. Cro. illiz. 819. 373. 

(m) Brock 9. Richardson, GwilL (g) Darby 9. Cozens, 1 Term 

tSOSf. 1 teniSMlep. 427. \Rei). i»5^£hdll.43Mi : 5' 

(n) Sibley v. Crawley, Gwill. (r) Ibid. ,v ; v, , 
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But where the modus suggested appears to be void^ un- 
reasonable^ or insufficient^ as where it gives no recom- 
pence to the parson for the tithes^ the court will not grant 
a prohibition {s). Nor shall a prohibition go where a 
modus is pleaded in the spiritual courts unless it be shewn 
that the plea has been allowed, as well as received {t) ; nor 
shall a prohibition be granted on a suggestion that the 
plaintiff in prohibition has but one witness to prove a deed 
in the spiritual courts unless such witness hath been offered 
and refused {u). 

[259] If either the ecclesiastical judge^ or the party shall 
proceed after such prohibition^ an attachment may be had 
against him^ to punish him for the contempt^ at the dis- 
cretion of the court that awarded it ; and an action will lie 
against him to repair the party injured in damages. 

S. In respect to actions maintainable in the courts of 
common law for tithes^ they owe their origin to the 32 
Hen. eighth, c. 7. ; by the 7th section of which it -is en- 
acted^ that any person having an estate of inheritance^ 
freehold, term, or interest in tithes, and being disseised^ 
or otherwise kept, or put out of possession thereof, shall 
have such remedy in the temporal courts for recovering 
the same, as the case may require, in like manner as they 
may for lands, tenements, and other hereditaments.^ By 
force of this statute, therefore, an action of ejectment 
will lie for tithes (t;}. 



(s) Fletcher ©.Wilkinson, Gwill. (u) Roberts's case, 12 Co. 65. 

675. ,,. Barnes, Gwill. 285. Gwill. 230. 

Portinger v. Johnson, Gwill. 286. (o) See Selw. L. of Ni. Pri. 1069, 

and supra, 198. 1070. and see also Dean and Chap. 

(0 Serjeant v. Trelawney, Gwill. ter of Bristol v. Gierke^ Dyer, 83* 

W2. and GwiU. 124, 125. 



Chap. X. Remedies for the Recovery of Tithes, ^c. %h'& 

. Another species of remedy in the temporal courts for 
the subtraction of predial tithes is provided by the statute 
2 and 3 Edw. sixths to which I have just referred; 
whereby the treble value of this species of tithes so sub- 
tracted^ or withheld^ may be sued for in the temporal 
courts ; and^ in truths such treble value is not more than 
an equivalent to the double value to be sued for in the 
ecclesiastical court : for a party may sue for and recover 
in the ecclesiastical court the tithes themselves^ or a re- 
compense for them by the ancient law^ to which the suit 
for the double value is superadded by the statute. But 
as no action lay in the temporal courts for the subtraction 
of the tithes themselves^ therefore, the statute gave a treble 
forfeiture, if sued for there, in order to make the course 
of justice uniform by giving the same reparation in the 
one court, as in the other (u?). 

Upon this statute, it is to be observed, that an* [359] 
opinion originally prevailed^ that as the person to whom, 
the treble value is thus given is not specified, such valuCf 
of right belonged to the king : But in Blaster term, 29; 
Elizabeth, it was adjudged, on an information in the 
court of exchequer, that the treble value did not belong, 
to the crown, but to the party interested, who may main-^ 
tain an action of debt for the recovery of the same ; 
and, in conformity to this decision, an actions of debt, at 
the suit of such party, has been ever since considered 
as the proper remedy (x). 

Yet this remedy, by the express terms of the statute, is 
restricted to predial tithes, and shall not l>e extended to 
such as are mixt, or personal; Thus where in ah action^ 

(q)) 3 Bl. Com. 89. See Beadle 206. 
». Sherman, Cro. E^ias. 600. Gwill. . («) Selif . L* pf NK Pr. 1073. 
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on this statute for not setting out the tithes of cheese^ 
caWeSj and Uitibs^ the plaintiff obtained a Terdiet ; on mo'- 
tion in arrest of judgment, tt was objected that the tithes 
in question were not predial tithes^ and cotisequetitly not 
within this statute^ which being penal^ ought not to be 
extended by implication; and of this opinion was the 
whole court. So where the plaintiff declared for not 
setting out predial tithes^ and other tithes, as the tithes of 
lamb*woo]^ &c.^ and the jury found a general verdict^ 
judgment ^rtas arrested upon the same objection {y). But 
an action of debt may be maintained on this statute for 
not setting out small tithes^ as well as great tithes^ pro*^ 
Tided they are predial tithes {z) ; or for a portion of 
tithes^ on a general allegation^ that the plaintiff is seised 
of a portion of tithes of certain lands^ without setting out 
his title (a). 

This species of action may be brought by the rector^ (6) 
or by one (c) or more {d) farmers of the rectory. If the 
rector be entitled to two parts^ and the vicar to a third 
[260] part of the tithe^ and the parson and vicar by se- 
veral leases demise their respective shares to a third per-* 
son, isuch lessee may maintain an action for not setting 
forth aU the tithes (e). 

l?b^ right to tithes ac^ues immediately on i^t seve^ 
lance ; consequently^ this action munt be brought by tli# 
person intitled to the tithes at the time of the severance. 

(jf> Mw. JL of m. PrL 1074. 173. Gwill. MS« 

(«) Ibid. I07d. Se« V^ortiey (c) Kent 9« Peokeyon, Cro; Jsc. 

v.. Heipiogbam. Crcu £Us. 766. 70. 

Gwill. 21 8. as to^ plea. (d) Day o. Peckwell, Moor^ 915. 

(a>8auadera^v«Sandford, Gwill. Gwill. 221. 

(Q Sbb FliiUipsv^ Kettle, Haid^. Jac. 6S. Gwill. 225. 
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ThuB^ wtbBBe A. iCKeciite^ e icRse ist iifaes to B. on a dajr 
fiubsequenC to tiie BeffjeMiice^ bitf befone Hus lidies wne 
carried away by the occupiers of the land^ it was acyudged 
Ihat B. £oiiId not naintain iSfi aGtian on this statote (/). 
"The actioii «an be Inroiig^ l»y Ibe party griieVied only ; 
thus wliere tliis actum was brought by the {daintiiF for 
fiixnself and the queen, judgment was arreftted (g). A. 
feeing possessed of a lease of tithes^ in right of hki wife^ as 
executrix of her former fansband^ graioted ^^ aN his rigM^ 
title^ and interest" in the aforesaid tithes to I. S. ; it was 
holden that the grant was good^ and that I. S. might 
maintain aA action on the statute for -not setting out 
tithes (&). If an executrix of the lessee for years of a 
rectory marry, the liusband and wife may join in an ac- 
tion on this statute (i). As the action on this ftatute is a 
personal action^ tenants in common of tithe mutt join as 
plaintiffs. This action may be maintained by executors^ 
for it is within the equity of the statute of the 4 Edw. 
thirds which gives to the executor an action of trespass 
de bonis te^tfitoris, but such action will not lie againH 
executors (7). 

• Generally^ as we have before seen, the person £i$13 
in titled to the nine parts^ at the time of severance, QiB^ht 
to set forth the tithe; and, if he fail ii^ so doing, the 
owtier of the tithe may sue hrm^ atthougH his int^est itt 

if) Wybur<} y. TntlHy I Bos*, affinned m erroi^ Gi«tolroid'« 

And Pull. 458. case, Clayt. 38. said per Twisden, 

(g-) Johns o. Came, Moor, 911. J. to hayfe been adjudged, l^Sid• 

Cro. Eliz. 621. S. C. 407. 

(h) Arnold v. Bidgood, Cro. (j) Mr. J. Moreton's Case, 1 

Jac. 318. Ventr. 30. 1 Sid. 407. a I^b. 

(0 Beadles and wife, 9. Sher- 502. S. C. 1 Sid. $8. but 8^6 1 

manji Cro. Eiiz. 613. Jadj^ment Ysrn. 60. ' i 
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the land be determined before the tithes were carried 
away^ provided he remain owner of the com (k). 

If there be two joint-tenants^ and one only enter and 
occupy^ this action is maintainable against the joint-tenant 
-who occupied alone (l). So if there be two tenants i n 
common^ and one of them sets out his tithe, and the other 
carries it all away, the action shall be brought against 
the tenant in common alone/ who caiTied the whole tithe 
away (m). 

If a person buy com standing of theproprietor of a 
rectory, he must, as we have before seen (supra S3^ 24. 
65.)> pay tithe^ unless he has special words in the contract 
to discharge him from payment of tithe ; and the carry- 
ing away of such cotn^ without setting out the tithe, will 
render him liable to an action on this statute (n). The 
statute having given treble damages^ . precludes the jury 
from giving other than special damages; and having 
f^iven no costs, the jury caruiot assess costs (o). 

If a party intitled to tithes agree by parol with the oc- 
cupiers of the land that they should hold the lands dis- 
charged of tithes fpr a certain time, or during the life of 
the tithe-owner, in consideration of the payment of a cer-' 
tain sum annually, an action of indebitatus assumpsit 
may be maintained by the tithe-own fer against the occupier 
for the non-payment of the sum agreed on (p). 

(k) Kipping V. SwaiQ, Cro. Jac. \0Q3. Moyle o. Ewer, Cro. Jac. 361. 

324. supra, 68. (o) Day v. Peckwell, Moore, 

. (0 Cole V. Wilkei, Hutt. 121. »16. Gwill. 221. 

(m) Grerard's case cited, and (p) Selw. L. of Ni. Pr. 1070* 

faid to have been adjudged, Hutt. Shipley, v. Hammond, London sit- 

122. tings. H. 44 Geo. III. 5 Esp.N. 

in) Selw. L. of Ni. Pri. 1091. P. C. U4. ^ 
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Secondly, Tithes, as well as Easter offerings, (y). 
are also the subjects of the cognizance of courts of 
equity. Such jurisdiction, i( has been long settled, be- 
longs to the court of chancery (r). And the court of 
exchequer, as a court of revenue, has, on the equity side 
of it, always had an original jurisdiction over tithes {s). 
Tithes were always part of the possessions of the crown ; 
and it is the peculiar province of that court to protect such 
property as belongs to the king ; From the earliest re- 
ports, or records of the law it appears, that the court of 
exchequer has uniformly exercised this power over tithes ; 
and even were the point problematical, the constant ' 
practice of that court for so many centuries would now . 
warrant the exercise of such immediate and absolute ju- 
risdiction ; and, in either court, a suit may be maintained 
either for tithes, or a modus {t). A bill in equity lies to 
be relieved against the subtraction of predial tithes, not* 
withstanding that the subtraction of this species of tithes 
is a matter which, upon the above mentioned statute, 3 
and 3 Edw. sixth, c. 13., may be relieved at law (u). 
Nor is the minuteness of the value of the tithes demanded 
an objection to a party's asserting it in a court of equity, 
if his right to the tithes be controverted (v) ; for then he 
may properly institute a suit, in order to ascertain, and 
settle such right. But in a case in which no question of 
ri|^ht was involved, and the tithe claimed was of very tri- 

(9) Veraon v, Sloane, Gwill. 512. 

889. ^ (t) Anon. Gwill. 473, and see 

(r) Anon. GwiU. 136. Toth- Mayne v. Beck, Sar. 30. Gwill. 

285. Yate v. Southby, 1 Ch. Rep. 155. 

25. GwUl. 431. See also Browne («) Hele u. Fronte, Gwill. 509. 

V. Thetford, Gwill. 431. Anon. See Cage v. Warner, Hardr. 182. 

Gwill. 527. 2 Freem. 27. Gwill. 513. • ^. 

(0 Gwill. 472. 1084. See Doble Co) Lewis v. Griffith, 4 Bro. . 

?. >otman, Hardr. 160. Gwill, P. C. 314. Gwill. 736. 
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ml valne^ it appeftrirt^^ thait the defendaAt had' paid' all 
bis tubes to the pifnotiff^ eiLoept fbr si^o calTes^ ibr eaeh df 
which> by custom only a haflfpenny was due ; thr coar t of 
e^hequer declared the bill to-be vexatioiur^ and' order^ it 
to be dismiflsed (to)^ > 

A party catnnot enforce in eq>uity the payment ef the 
treble^ or double value of the tithes made payable by th^ 
statute (x); and it is usual, and vm^formeriy held essen^' 
tial in the pprayer of the bill: for an account of tithes^ es:- 
presidy ta waive the penalty^ or forfeiture^: and requim 
only an account of the single vahie of the titfaerdemanded* 
However^ in modwn tiroes^, that strictness has been re^ 
laxed, and such express* ivaver held not to be liequisite ; 
and in a recent case (jf)^ in which the bill wtolty omitted 
i^ but prayed an account of the single value of the tithes^ 
the court held such omission to be immaterial^ smce tbe- 
waiver^ though not expressed^ was necessarily implied: 
Audit was always held; that if an executor of* a patsoif 
brought a bill for tithes; though by* his bill « he do not 
offer to accept the single valne^ yet being only executor^ 
and not the parson himselfy he was' not' entitled^ to a 'for- 
feiture under the statute^ and consequently was* not ob^ 
%ed to waive it (z). So in a suit by a vicar for tfth^tf^ 
it isnot necessary for him to set forth whether he claims 
by prescriptibiiyr or endowment (a). 

It is sufficient to sustain a bill for tithes bye layman^ to 
state generally that he is entitled to them ; and for a lay 
rector to set forth in the bill that he is seised of the impro- 

(w) Griffiths t>. Williams, Gwill. 1383. 1 Aiistr. lOOl 

549. (z) Anon. Gwill. 632. 1 Vera. 

(x) See 3 Burn, Eccl. L. 501. (a) Button v. Honey, Hardr. 

160. 130. Gwill. 511. See also Stone '#. 

(y) Wools V. Wallej, Gwilt. Ludlow, Hardr, 321. (?waL514; 
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]Kriate rectory^ witbout abewing^ timt he hftdi reejeiv^d thei 
tUbe^ (6). 

A parsan and vicar cannot joio' m one^biK^ and [2643 
suggest different raoduses^ because though the vtcaragp 
were originally devived out of the parsonage^ yet the in- 
heritances are now several^ aiidl divided^ and therefore 
distinct bills should be preferred hy^ them. (e). A sequesi^ 
trator alone cannot sustain a bill for tithes^ because he is 
a bailiff^ and accountable to 4lie^ bishop^ and has no interest 
m the sulg^ect (d) ; but the bishop and aequestraipi; miwt 
joia in such suit (e) : Attd, in case of the lunacy of the 
incumbeiitj the bishop and sequestoator eanoQt maintaia a 
bill for th€^ tithes^ without making the ineunibent^. oc hia 
fiommittee^ a party (/)v 

Although a defendant may isi- equity insist on several spe<-- 
cies of defence, provided they be consistent^ if he undait* 
take to prove a. gt^neral exemption^ and prove- merely one 
which is partial, hecannot have the benefit ofi the latter (g)* 

It is sufficient in an answer^ if it give the plaintiff no- 
tice of the generaL najture of the case, to be made agptinst 
him (A). 

To a bill for tithes the defendant pleaded a iitle to the 



(ft)Lovtherr.Bolton,Gwm.l^O. 

(c) Anon, G\rill. 47S. 

(d) Berwick v* Swanton, GwilL 
537. Bunl^. 193. See Sieffield o. 
Serjeant, Hardr. 102. G^ill. 503, 
Bisbpp, of Norwich v. Bucklea, 
GrwUl. 61p. & supra^ a& 

(e) Bishop of Norwich v* Ea- 
shard, Gwill. 610. See Jones Vk 
l^rnet, GwUl. 657. 



(/) Bishop of London ©. Ni- 
chols, Gwill. 648. Bhnlr. 141; 

(g) Leigh V, Maudsley, Gwill* 
703. Bttnh« ^96. 

(A) Baker v. Aihill, Gwill. 
1423. Anstr. 491. See ColUrd tu 
Newton, Bunb. 37. Gwill. 590; 
Langham t». Sparstowe, HUrdr. 1^0. 
Gwill. 512. and Page's case, Haidr. 
322. Gwill. 513. As to ameadkg 
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lithes derived from a grant of king Henry the eighth, and 
that by divers mesne grants^ conveyances and assurances^, 
they became vested in the defendant: It was objected to 
this plea^ that the several conveyances were not set out : 
But it was resolved by the court, that the plea would have 
been sufficiently certain at law, and that on the evidence 
the defendant would be found to deduce a regular title, 
and the plea was aUowed (t). 

I 

% 

In respect to the parties to such suit in equity, a bill 
may be brought by a parson for tithes against. some of the 
parishioners, or by some of the parishioners against the 
parson, to establish a general modus {k). So it has been 
decided, that owners and occupiers of lands in a township 
may maintain such suit, on behalf of the other owners, 
and occupiers of lands in the same township, to establish 
a contributory modus, for all the lands there ; though it 
was objected, that this not being a parochial modus, but 
merely for a particular district, could not be supported by 
one for himself and the other proprietors, but that all must 
be parties (Z). 

[265] Where the impropriator, or his lessee, files a bill 
to establish his right to tithes against the vicar, the patron 
of the vicarage ought to be made a party (m). 

To a bill to establish a modus or customary payment in 
lieu of tithes, the ordinary is a necessary party (n). 

answers to bills for tithes, see Ber- (Jc) 1 Atk. 283. Mitf. 145, 146. 

uejv. Chambers, Banb. 248. Offley v. Fanshawj Gwill. 822. 

Gwill. 674. Montague v. ,'m (/) Chaytor v. Trin. Coll. Canni. 

not. ibid. Gwill. 716. in not; bridge, 3 Anstr. 841. Gwill. 145.' 

Gwill. 1125, 1231, 1242. (m> Calmell r. Sherratt, Gwill. 

(0 Burslem v. Barbage, Gwill. 1171. 

J 324. (fi) Gordon v, Simpkinson,- 11 
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« 

If the defendant to a bill for tithes set up a title derived 
from J. S., J. S. mtiBt be made a party to the suit (o). 

On a bill ftled by the lessor and lessee of a rectory for 
three lives, the lessor having made a derivative lease, for an 
account of tithes in kind, and to establish a custom of set- 
ting out the torn in stocks or stacks, it was objected, that the 
plaintiff having made such derivative lease, was not entitled 
to any account, and could not maintain a bill to establish the 
Custom, which is a mere right ; but lord Hardwicke, C. over- 
ruled the objection, observing that such a suit prevents col- . 
lusion between the lessees and occupiers, and is properly 
instituted by the p arties entitled to the inheritance (p). 

Where a rector of one parish claimed tithes in kind 
out of a whole liberty, and another a money payment out 
of a part of it, the owner of the greater part of the li- 
berty and his tenants filed a bill to have the modud 
established, and that the two rectors might interplead^ 
and that a commission might issue to ascertain wjiat lands 
in the liberty were within the one parish, or the other : 
The court held, that the other owners of the lands in the 
liberty ought to have been parties (q). In a like manner, 
to a bill for a portion of tithes in a neighbouring parish, 
the vicar of that parish must be a party (r). A bill lies 
to perpetuate the testimony of witnesses to prove a modus 
(s). But a bill cannot be sustained td suppoi't a modus,: 

Ves. jufi. 509. See also GwiU. (q) Wollaston v. Wright, GwiU. 

1597. 1454. Anstr. 1801. 

(o) White©. Friend, GwUl. 1096. (r) Bailey v. Worrall, Gwill. 

Philips V. Prytherick, Gwill. 1125. 632. Bunb. 115. , 

(p) Archbishop of York and Dr. (a) Somerset p. Fotherby, Gwill. 

Hayter v. Sir Miles Stapleton, 2 534. 1 Vern. 185. and see Offley 

Atk. 136, GwiU. 77«. v. Fanshaw, Gwili; 822. 

u 
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which is not disputed (t), or on a simple demand for 
tithes without suit (u). Nevertheless if an action at law 
be brought by the lessee of tithes for subtraction of thero, 
that is a sufficient ground for filing* a bill to establish a 
moduis (r). >, 

A modus shall not be established in equity against a 
parson without a trial at law^ if he desire an issue (to); but 
if on a bill filed to establish a modus^ he decline trying its 
validity at law, he shall be decreed to accept the same in 
[^66] future (x). If in a suit in equity the validity of a 
.modus is referred to a court of law, it must be taken for 
granted^ that the fact of its having immemorially existed 
is admitted, and that the only consideration is, what ob- 
jection will be made to it in point of law for the want of 
certainty, equality, or of any other properties^ which are 
essential to make it good (y). Where on a bill for tithes, 
a modus is proved different from that stated in the answer; 
on the one hand, an isstfe shall not be granted, if the par- 
don resists it (z) ; and on the other, there shall not be a 
decree for tithes in kind, which the modus affects to cover 
(a) : Or if in case of such suit, no particular modus 
is mentioned in the bill, or alleged by the answer, yet if 
the plaintiff's own witnesses shew a reasonable ground for 

J (0 Wollastoa v. Wright, GwiU. roby, Gwill. 1173. 

1454- Anstr. 1801. Earl of Co. («) Cleeres v. Kynston^ Gwill. 

▼entry o. Burslem, GwiU. 1696. 1048. 

(«) Gordon v. Simpkinson, 11 (y) Kke v. Dowling, GwUL 

Ves. junr. 509. i ififi. ^ BL iUp. 1257. 

(V) Lord Stawell v. Atkins, (s) Bidu^ v. Qiiclieslery Gwill. 

jGwill. 1434. Anstr. 564. 1316, 

(a) Webber v. Taylor, Gwill. (a) Scott w. Fcnwick, GwUl. 

^56. Se© Anon. Nels. Rep. 10, |252. 
Gwill. 436. Robinson v. Bar* 
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A inodtis^ the court will not proceed to decree an account 
of tithes (6). Where a modus is allegect generally^ and 
without any restriction^ the court cannot direct an 
issue to try a modus with a restriction (c) ; but the court 
is not concluded from directing an issue to try a modus 
by a decree for an account in a former cause^ in which 
the same modus was insisted on^ but no issue directed 
upon it (d). 

In aBuil for tithes in the court of exchequer, the decree 
is, that the defendant shall account for and pay what 
tithes were due at the time of filing the bill : In the court 
of chancery the decree directs such account and payment 
to the time of the master's report (e). 

It has been held that the statute of limitations is not 
pleadable to a bill for tithes, because the defendant is as 
to the tithes in the nature of a receiver, or bailiff, in 
which case that statute has no operation (/*). It is^ never- 
theless^ discretionary in the court how far they will carry 
the claim back. After a great lapse of time they will 
refuse the account altogether (g), and will in no case carry 
it further back than six years (A). 

A bill maybe maintained for partition of tithes; and 

, (b) Ekins V. Dormer, Gmll. Brightwell, Gwill. 676. 2 P. 

800. 2. 3 Atk, 534. Wins. 462. Bell v. Read, Gwill. 

<c) Ibid. S04. 3 Atk. 590. 

(d) Collins V. Sir Henry Googh, (/) MarstontJ.Claypole, Gv^ill. 

6wilL1294. 674. 

{e) Archbish<^ of YorkD. Sir (g) Monoux v. Jones, Gwill. 

Miles StapletoD, 2 Atk. 136. 1582. 

Gwill. 773. BeU v. Read, 3 Atk. (A) Gerrard v. Sdwllar, Gwill. 

590. Gwill. 804. Carkton v. 1045. 

Ug 
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though IB ll^>port af q. demurrer to a bill for the partition 
of great tithes^ of several parishes^ held by the plaintiff 
and defendants as tenants in common^ it was insisted that 
tithes being incorporeal^ and iadivisible in their nature^ 
HO partition couid be made of them in severalty but by 
metes and bounds^ which could not be fixed on the lands 
out of which they issue^ without the consent of the owners 
of the lands; and that placing such bounds independently 
of the metes and bounds of the several parishes^ must 
create great confusion; so that, whether they were^ or 
were not indivisible^ in legal estimation ; a court of equity 
ought not in such a case to decree a partition without the 
consent of all parties concerned^ but leave the plaintiff to 
a writ of partition at law ; yet the Lord Chancellor over- 
ruled the demurrer (i). 

« 

K in a suit for tithes^ a question of tithe be involvedj 
and the evidence of possession doubtful, the Court will 
not make any decree till the right has been settled at law, 
the account being merely consequential to the right ; and 
in such a case the Court refused to direct an issue, bui 
ordered the biH to be retained for a year, with liberty for 
the plaintiff to proceed at law (/). 

Defendants to several bills for tithes may move to con* 
solidate the suits, but such motion must be grounded on 
an affidavit that they do not defend by common sub- 
scription (k), for it is maintenance for parishioners 
jointly to contribute to the expence of defending a suit for 

(f) Bagster v. KnoUys, Gwitl. and Garaons v. Barnard^ GwUL 

826. 1462, and supra, 57. 

O) Manby o. Edinead, GwiU. (k) Pyl^e 9. Brook^ GwOk 

1^65. See- also Bowsher v. Mor« 1345* 
fan> 9 Anstr. 404. Gwill. 141 6^ 



Chap. X. Remedies for the Recovery of Tithes, ^c. S66 

tithes^ and a demurrer will lie to a biB s^e^king a discovery 
of an agreement to that eSfett (2). 

III. I proceed now to consider the nattrre of th^ [^l^ 
evidence^ which is adduced in suits and aetieiid tektivti fd 
tithes. 

Where the tittieii have beefa taken by the defendant uha 
der an agreemeht^ and composition with the pkintiff^ an 
action of assumpsit on the contract is the proper remedy ; 
itnd no farther evidence is necessary in thai esfs^^ than of 
the occupation of the defendant^ his tlontract with thft 
plaintiff^ and the retaining of his tithes in Consequence of 
such contract. But where there is ho existing contract^ 
^nd the farmer has neglected to set out his tlthds^ or had 
made a fraudulent and colourable Severance df tbem^ and 
then carried them away, the tithfe-bwner may, as we have 
just seen, bring ah action of debt fbr the treble valtlc! of 
«uch of the tithes as arci predial (m). 

In ordinary casi^s (n), it will be sufficient in thin action 
for the plaintiff to pfbve himself in possession ef the rec^ 
tory, or tithes, tVithout Entering info his title ; as where 
he has been for sotiic^ tiihfe in the unlMt^rirnpted receipt df 
tithes from the diflterent land-holder^ iti the parish, and 
no one has disputed his title (o). flut in cailies >^her^ 
no acknowledgment of hii^ titte has taken place^ he must 
prove it. If he claim as parson (p), he must prove his 
oi^dtnation by the bishop ; his institution^ and ind'tretion 
into the living ; and as it is asserted in some books, his 

s 

(/) Olher V. Bakewell, GwilK (o) Chapman t7. Beard, Qwitl. 

1381. 1482. Radford ih MacUatosh, S 

{m) Peake's L. of Et. 411. su- T. Rep. 635. 

pra, 258. (jp) Bdh N. P. 188, 

in) Bali. N. P. 188. supra, 16. v 
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subscriptioa to the declaration in the act of uniformity ia 
the presence of the bishop ; and his reading the thirty- 
nine articles within two months^ and declaring his assent 
to them. This latter evidence however does not now seem 
{[268] to be strictly necessary^ until some ground is laid by 
the defendant^ that the plaintiff has not complied with 
those requisites ; for the presumption^ is that every man 
has conformed to the laws^ unless there be some evidence 
to the contrary. Thus fifteen years' possession of a be- 
nefice was held to be prima facie evidence of a regular in-- 
duction^ and having read the thirty-nine articles ; and no 
stress was laid on the testimony of several persons^ who 
8tat|ed, that they had generp.tty attended Divine service for 
the two months next softer the plaintiff's becoming rector^ 
and that none of them had heard him r^d the thirty-nine 
articles^ or had heard of his reading them ; the court ob-^ 
serving that there was no evidence to shrike the legal pre- 
sumption in fevour of the incumbent ; that it was not 
shewn^ that any witnesses attended all Divine seryice oi\ 
each Lord's-day for two months after the plaintiff's in- 
duction^ and deny his having read the articles during that 
time. The circumstance of these witnesses not having 
heard him do so on those days when they happened to 
atten4 is nothing ; unless 4bey can answer for each timp 
that Divine service was performed in the two months ; 
That if there had been any want of tttle, the parishioners 
should hav^ complained to the bishop^ or disputed it 
while the memory of the thing was recent: That there is 
no record, or repository for the evidence of induction or 
of reading the articles, and the witn^ses cannpt live for 
ever: That if those facts are not to be presumed from 
length of time, that circumstance, which strengthens all 
other titles, wil^but serve to weaken or destroy this {q), 

(jq) Chapinan v. Beard, GwilL Harris o. Adge. Gwill* 560. 
1482. 3 Aastr. 942. And see 
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• « 

If the plaintiff sue as a lay impropriator^ the strict proof 
of tkle is to shew that the rectory originally belonged to 
one of the dissolved monasteries^ and was granted by the 
crown to those under whom he claims (r); but as [269] 
deeds and instruments are liable ito be lost^ length of pos- 
session/ and old deeds conveying tithes^ have been deemed 
sufficient evidence of title (s). When the plaintiff sues as* 
farmer of the tithes, he must prove a lease by those under 
whom he claims (t) ; and the mere circumstance of the plain- 
tiff's having, as farmer of the tithes^ called a meeting of; 
the parishioners to treat with them for a composition^ 
when no agreement took place in consequeuce^ is not 
sufficient, though no one at that meeting disputed his 
title (u). 

The plaintiff must then prove the defendant's occupa- 
tion of land within the parish ; his taking away Uie tithes ; 
and the value of them ; and if there has been any agree- 
ment for composition, he must shew such composition to 
have been dischi^rged by six months' regular notice ex^ 
piring at the end of the year, in the same manner as in the 
common case of a tenancy from year to year (y). On this 
evidence the lands will be presumed to be chargeable^ 
unless the contrary be shewn on the part of the defendant ; 

* 

and though they have never paid tithes^ that* alone will fur- 
nish no defence, if the declaration state that tithes were . 
yielded andpoj^afr/e within forty years next before the pass*- 
ing of the statute, 2 and 3 Ed. VI. c. 13. (w) ; though in a 
case in which the declaration merely stated that they were < 

(r) Vid. Cpin. Rep. 661. 412,413. 

(*) Kynaston v. Clarke, 5 T. R. (w) Wyburu 9. Tuck, GwDl. 

265. Gwill. 960. 1517. ' 

(0 Bull. N. p. 188. Bishop i. (v) Vid. supW^ 123}if4." 

Chichester, Gwill. 1316. 1 Bro. (w) Mitchell v. IValker, 5 T/ 

Ch. Rep. 161. Peake's L. gf Ev. Rep. 260. ' ^ 
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jToaided^ uni p4iid nviihkL forty y^ara next before the sta- 
tute^ some evidence c^ payment was required {x). An^ 
|j270]. thottgh a layman cannot ivrescribe in a n^i deci- 
V[ianda /- yet if the tithes belong to a lay impropriator^, 
aod the fend in question hai been constafitly ploughed^ 
and no titl^e paid^ it may be ground for the jury t^ pre* 
same a grant by bim^ and severance of the knd from the 
rectory : In this case^ therefore, it will lie on the defend* 
ant to shew^ that it has been constantly before in a state of 
tillage (y). 

In caset wberf^ the lands are dischu^ged from tithes by 
a. modus^ the evidence will be of the same nature as in all 
other cases of custom, to which I have above alluded (z\ 
But \?here the defendant contends^ that the lands are 
li^hoUy exempt from tithes^ he must die w the ground of 
discharge ; for the mere circumstance of their not havia^ 
been before charged is. not sufficient^ becuise a layman 
panqot set up a prescription de non deeimando withoat de* 
ducing his title from some ecclesiastical person ; though 
he may set up a modus without any such aid (a) : And 
evidence of a modus will support a plea of nil debet to an 
action cf' debt fort tithef of hay and corn {b), 

• « 

Where the exemption from tithes is claimed of land^ 
bdonging to the monasteries dissolved by th^ statutes, 
31 Henry the eighth, c, 13. and 32 Henry the eighth, 
c. 24t. such lands must be shewn to have belonged to a 
religious, house dissolved by one of those statutes; and that 



(f) Lord« Munsfield v, CJarke, (^)Sapray 148> 149. 

cited ibid. 264. (a) Peake's L. of £t. 414. 

(^) Vid. Com. Jlep. 54$. 3 (6) Chary v. Garland, Gwill. 

Atk*. 628r 5 T. Rep. 264. Flake's 951. 
L. of £▼. 414. 
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:e while in the possesion of such house, they weare exempt 

from tithes, 

The mere circumstance of lands having belonged [STlJ 

:r to a monastery so dissolved i« frima facie evidence, that 

they immemorially held it so dispharged^ unless it be 

proved^ that the land has pai^ tithe. In like manheF, 

r where the exemption is claimed on ^he ground of unity 

v of possession by the , religious hoi^se of the parsonage, 

and of the land, if the unity be proved^, and the time of 

the union cannot be ascertained, and there is no evideiice 

:a. of tithes having been paid^ the presumptiqi^ lyiU be in 

favour of its exemption (c). 
1-' . '  

The &ct of lands having belonged to a monastery is 

^, generally proved by the survey of their lands, at or soon 

p after the time of their dissolution, or by some other public 

documents, most of which are to be found, either in t^ 

.^ Augmentation-office^ or Chapter-house, 

E.   . 

|, In such cases the pope's bull of exemption may be 

proved by the bull itself; or by an exemplification of it 
under the bishop's seal and proof that the lands in question 
belonged to those, who are mentioned in it (e2). 

To prove a composition real, the deed by which it was 
entered into must, as we have before seen (e), be proved, 
pr evidence shewn from which it may be inferred, that 
such deed did once exist. 

Books of account, and memoranda of a preceding rec* 
tor, or vicar, relative to tithes, are constantly received in 

(c) Peato's L. of Eir.416, 417. 701, Bunb. 284. 

(d) Peake's S. of £v. 80, 414, (0 Supr. 221, 
417* yi4* ^^nson V. OliTe, GwUK 
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^▼idence to support the demands of his successors (/). 
[2723. In: like manner^ as we have seen {g), books of 
former lessees of a rectory containing entries of the re- 
ceipt dT agistment tithe after the determination of their 
leases, have been admitted to support the claim of the im- 
propriator to that species of tithes ; although in such case 
the admissibih'ty of that evidence were strongly contro- 
verted ; the court holding, that the case of the parson's 

* 

book was not the only exception to the general rule ; that 
any other case fdling within the same principle would be 
an exception ; and they decided that principle to be appli* 
cable td the case before them {h). So a book of a former 
collector of ancient date found in the hands of his suc- 
cessor was admitted in evidence, even though the hand- 
writing of the collector could not be proved (i). A survey 
of a religious house, taken in the year 1563, was allowed 
good evidence to prove a vicar's right to small tithes (J). 
Copies from the cathedral churches of the surveys of 
crown and church lands, made under the commissions 
issued by the parliament in the year 1647, were held to be 
admissible evidence, the originals having been lost in the 
fire of London (Jk), Evidence of the perception of the 
tithe of hay, and of small tithes by the vicar, is evidence of 
a prescription, which supposes an endowment (Z). And 



(/) Lord Arundel's case, GwilU 
620, 12 Vin. Abr. 255. pi. 3. 
Legross v. Loyemore, Gwill. 629. 
See also Gwill. 653. Benson v. 
Olire, Bunb. 284. Gwill. 701. 
Fpies V. Ordoyno, Gwill. 1168« 
ind supra, 149. 

{g) Supra, 148, 149. 

{h) Illingworth v. Leigh, Gwill. 
1615. 

(0 Jones r. WaUer, Gwill. 847. 



See al.«> Kynaston v. Hatterslej, 
Gwill. 893. 

{j) The vicat of Kellington o. 
Masterand Fellows of Trin. Coll. 
Camb. t Gwill. 599. 1 Wils. 170. 
See also Gwill. 1347. 
- {k) Underhlll r. Durham, Gwill. 
542. Freem. 509. 

(0 Travis r. Oxton, GwilU 
1066. 
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proof of one single instance within thirty years of a cotti^* 
position ^ with the vicar for agistment tithe of the close 
in which it was claimed^ W6ts held sufficient to entitle him 
to the small tithes^ on a bilt filed by Mm for titlte heib^ 
B.ge, and furze (m). Even proof of the payment alnd' 

• 

receipt of a bad modus is evidence of a title to {[2733 
tithes in kind: For it amounts to proof of paymeht of a 
temporary composition in lieu of the tithes demanded^ 
which is evidence of enjoyment, which is proof of an en- 
dowment, which consequently is a tille to the tithes them- 
selves (n). Where no endowment appears, ye£ evidence, 
which will not support a prescription, may be ftdduced to 
prove an endowment : for endowments of vicarages have 
in general, if not all of them, been made within time of 
legal niemory. Many of them are lost, and can be 
proved only by usag*e. It were unreasonable to expect 
in such cases proof of a prescriptive right (o). And if to a 
bill for tithes by a vicar, the defendant in his answer admits 
the plaintiff to be entitled, but insists on a special ex- 
emption, the plaintiff is not obliged to shew any special 
title, either by endowment or prescription (p). 

Written evidence expressing an interest in all, and all 
manner of tithes, was admitted in support of a claim of a 
portion of tithes, though in none of the instruments ad- 
duced a portion of tithes was mentioned (5). 

A copy of an agreement between the Abbot of Quarr, 
and the monks ofLyra,>yas offered in evidence ; and though 

(m) Qoole r. Jordan, Gwill. low, Gwili. 1128. & Bree »• 

648. Bunb. 144. Chaplin, Gwill. J 033. 

(») Travis v. Oxton, Gwill. (;j) Pyezj. Rea, Bunb. 72. Gwill. 

1074. C28. 

(0) Jackson i;. Walker, Gwill. (q) Downes r. Moreman, Bunb, 

1231. See Devie v. Lord Brpwn- UB9. Gwill. 658, 
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itwM oljMted, that it could not be read^ being neither a 
raoord nor a publit matter ; yet on a copy of the statutes 
<^ Oxford being pfoducedj prohibiting the removal of 
any book^ or docmnetil;, from the Bodleian library^ the 
Court reeeived it (r). 

: On a biU fof tithes^ and a modus set up by the answer, 
II former bill by the rector agaianst an occupier^ and his 
anmeiT setting up a different modus were offered to be 
Mad in evidence ; and the court held them to be admis- 
sible^ if the lands could be identified (s). Depositions 
taken in a former cause between the same parties^ in 
wMcfi the same question was in issue^ were admitted to be 
lead (0- And on the trial of an issue^ whether the vicar 
wAs intitled to agistment tithe^ depositions in a suit by 
a former lessee^ and an occupier^ were offered in evidence 
withcmc producmg either the biU^ or answer : It was ob- 
jected thai without the bill^ and answer^ or proving that 
all due diligence had been used to discover them^ but 
tirithout effect^ and giving collateral proof of their con- 
tents, these depositions could hot be received ; that it 
was necessary to produce the bill and answer in order that 
it might be seen who the parties were, and what were the 
^tetions in issue between them ; because the depositions 
[274] themselves could be evidence only between the 
same parties, or those claiming under them, and upon the 
same point ; that it was clear from the depositions them- 
selves, that the vicar was not a party to the suit, because 
he was examined as a witness; that the suit, therefore, was, 
as to him, res inter alios acta ; that the only ground on 
tvhich it could be contended they might be admitted was. 



(r) Downes V. Moreman, Bttub. 1239. 
1189. Gwin. 658. (0 Morgaa v. Nenll, GwUl. 

(0 Ashby V. Power, GwUl. 1046* 
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where heai*say or reputation was etidwee; tliat lieina^ 
could not be evidence in this case^ because it was tk> prove 
a particular fact; that the very depositions themselves 
were confined to the claim of a^stment tithe in a parti- 
cukr place^ and did not affect to speak of the general tm^ 
torn ei the parish. The judge was clearly ofopinioto^ that 
they were inadmissible ; and accordingly rejected ttisM. 
A new trial was qevertheless granted by Ae court of 
exchequer^ on tlie express ground^ that tjia ju^^ ws* 
mistaken in rejecting the above evidence^ iHid upon a^N^ 
cond trial a verdict was found for the ira|>r(^rialfix {u). 

But wh^e a parson fUed a bill agninst several patidh^ 
ioners> and they filed a cross bill against him^ and stated 
the deposition of a witness then dead in a former eauae 
between the parson^ and another parishioner on the saiii^ 
pointy the court would not permit it (o be rtedj Ihim^li 
the parson^ alleging he did not ']PQQ4iUect its contents; fe« 
ferred to it in his answer (d). 

A verdict between a parson^ and one occupier^ is evi« 
^ence upon a like point between the parson^ and ano<^ 
ther occ^pier^ though it was objected^ that this vroa rei 
inter aUo$ acta ; but the court said, that in these cascs^ 
a 4^&^n between a vicar and one occupier was (^2753 
evidence in a case between the vicar and another oceu^ 
pier^ mid ^ exclude the evidence would end in the ^x- 
elusion of nine-tenths of the evidence^ in thaf^ and in all 
similar cases ; but that the evidence was^ at the same time, 
open to all imputation of fraud, collusion, pr mist£ikis (w) ; 

(ti) lUIagworth v. Leigh, GwiU. ISSP, 
1615. (0) Tratb o. OlMd<uMi^ awUlv 

(v) Scott V. Allgood, Gwill. IW8 
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mod a^veidiet P9t proved to relate to the same lands shatt 
pi^ be received fta evidence (x). 

In respect to a terrier^ which is frequently adduced in 
evidence in cases of this nature^ it is an instrument wdQ 
iMiiown. in the law ; by the canons it is directed^ that an 
enquiry shall be from time to time made of the temporal 
lights. pf the clergymen in every parish^ and returned 
into the registry of the bishop^ the proper guardian of 
those rights^ for his information ; that return^ which ge- 
nenally . has the minister's signature^ is denominated a ter« 
rier^ and derives its authenticity from being found in the 
proper place ; that place is the bishop's roister offxe (y), 
or the registry of the archdeapon of the diocese {z) ; and 
unless it cpme from one of those quarters^ it cannot be 
admitted as evidence : therefore^ it has been decidifd^ that 
a paper purporting to be a terrier found in tlfe charter 
chest of Trinity-college^ Cambridge^ who were land* 
holders in the parish^ was no evidence to disprove a mo~ 
dus (a). But as against one of the prebendaries of Litch- 
field^ a terrier found iii the registry of the dean and ctmp* 
[S763 ter of Litchfield^ was held sufficient evidence (6) ; for 
though^ in general^ an ancient manuscript^ the actual oxe- 
cation of which cannot now be oUierwise proved^ receives 
authenticity from its being found in that place^ in which 
such an instrument ought properly to be deposited; yet 
where a connection can be established so as reasonably i4 



(x) Benson v. Olire, GwilL 702. 1450. 3 Aiistr. 789. 

(^) Atkins V. Batton, Gwill. (a) GwUL 1406. 

1406. 2 Anstr. 386. See also Lloyd (6) MiHer D. Foster, Gwill. 

V. Mortiffler, Gwill. 1064. 1593. 1406. in iKft. \U. Peake's L. of 

and 3 Barn, Eccl. L. 379. E. 88. 

(2) Potts o. Darant, GwilU 
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* 
account for the custody iii whitb the instraments fire! fbtitid^' 

the courts have somewhat relaxed the rtAe, and adimtibat 

them to be read> though not coming from iexiftctly the* most 

proper repository ; thus in the case which 1 bare last 

mentioned^ the court of king's-bench procteded on* the 

ground of the connection between the terrier^ and the 

custody in which it was found ; and a strong corroborating 

circumstance in that case was^ that the terrier was Tound 

annexed to an old lease of the prebend of neariy tlie mxae 

date. But when the custody is merdy private, and tn« 

connected with die subject ftiatter, the courts have never 

gone the length of admitting jsuch papers in evidence : 

Thus an instrument purporting to be an todowmint vrtth^ 

out the seal^ and another purporting to be an inipeocimus 

therec^ under the seal of the bishop> were rejected' as 

evidence^ inasmuch as they came out of the hands of » 

private person wholly unconnected With the matters con* 

tained in them (c). It has also been held, that as against 

the parson, a terrier is in all cases strong evidence; 

but it is nev^r admitted for him, unless it be signed by the 

ehurchwardens ; and in case they are of his nomination by 

some of the substantial inhabitants of the parish also; 

and in the case of a bill filed by a vicar agaiinst the impro* 

priatrix of a rectory, the priMipal object of which was 

the recovery of agistment tithe, in^ support of the ckim> 

several terriers were produced, some of which stKted the 

vicar to have all small tithes generally, and others [277] 

gave him expressly, and in terms, the herbage of barren 

cattle. The former of these terriers was signed by the 

churchwardens only : And it was objected first, that it was 

no terrier at all, because ipade by the churchwardens only/ 

and not signed by the vicar : that the minister's signature 

was essential to give the instrument the character of a 

(c) Potts V. Dmnt, GwiU. 1450. 3 Aastr* 7$9. 
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torrief ; ihai ulttn it imnted that sigiM^ttK, the court 
kttd ullea refuMd to vecaive k^ though it came from the 
iBinister liinielf : 9dly, that even Mpposing^ it to be a 
proper terrier, yet that it could not be admitted in evi? 
dence in that caafle, as against the rector^ because ]not 
signed by any ptrioa claiming under^ or on the part of the 
reotdr. Bat the court were <tf opinion^ that the terrier 
adaoMiUe, for that it had been recognised 4n the cha<* 
of a terrier by the spiritual court : that such imper^ 
ftot tsrrier had been often received of late in the court el 
exchaiiMr : that it was true lord C. B. Skynner had once 
igeofted it, but that he had afterwards changed his opi^ 
BIOS, and since that time it had been uniformly received { 
that the terrier in question was ttgned by persons not only 
in no respect interested; but whose duty it was horn 
tiieir oflieial mtuation to aign it, and that the vmnt 6( the 
vkar's signature made it stronger evidence in: his &«. 
tour (d). 

YiThere a terrier described the modus to^ be for all mewl- 
ing grass, eaccept clover and the Itke^ it was objected, thai 
a» the article excepted was not known beyond time of 
memory^ a modu# containing that exception must bene* 
dent ; but the court thought that the expression in the 
terrier, was not to be taken as an exception loinexed te 
the modus, but merely as a memorandum, that the roodue 
covered natural hay only, and 4id net extend to modern 
arfeiAcial grasses (e). 

On the tridef an issue whether the defendant by biuH 
sfiif er his agents was i«r pesoeaiien of a certain number of 
acree ef glebe hmds belonging to the plaintiff^ as rector 



(d) lUiogworth o. Leigb, GwUl. (e) Franklin v. Spilling^ 3 Anstr. 
1619. See Bidf. NE. PH. 248. VOD^ CNrHL 1444i 
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of certain parishes therein mentioned^ a map made under 
the directions of the lord of the manor for the time being*; 
^vas produced by the defendant^ the then lord of the manop^ 
and vrag held to be unexceptionable evidence as against 
h\m(f). 

In most cases^ it would be absolutely impoBsible [278] 
after a great length of time to prove the execution^of a 
deed^ or even the hand-writing df the parties. It is 
necessary that a period of limitation should be^ >fixed> 
otherwise new questions would daily arise; and th^wfor^ 
courts of justice have laid it down as a rule^ that a deed 
of above thirty years' standing requires no farther proof 
of its execution than the mere production of it/ provided 
the possession has been according to the provisions of the 
^etid, and there is no apparent erasure or alteration on the 
face of it (g). 

A decree made between the same parties^ on the same 
pointy not appealed from^ but signed and inroUed, is con* 
elusive ; and the rule is founded on sound policy which 
requires that the decrees of courts of justice should not be 
repugnant to each other oii the same point of right : But 
^'decree which is to have this conclusive effect must be 
made between parties^ who- have a competent interest in 
the subject of it : therefore, in a suit by a vicar against 
occupiers for an account of all small tithes^ a decree in a 
suit instituted in that court by the then vicar^ in the reign 
of Charles the firsts declaring the plaintiff to be entitled to all 
smftU tithes under the endowment^ was held not to Ibe thus 
cbnclusive; the court observing^ that tbeinnt^ in which 



. c 



(/) AUott V. Wilkinson, Gwill. N. P. 255, S65. See also Benson 
^586. V. Olive, Banb. 284* GwilL fO. 

(g) Peake'8 L. of E. 109. Bui. ; 
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that decree was pronouticed^ ^as between the vicar^ and 
the impropriator^ nKho was the patron ; that one of th^ 
parties had an absolute right, but the vicar, though he had 
the freehold of the vicarage, had no interest beyond his 
own incumbency : As vicar he could do no act to bind the 
interests of his successors in the vicarage : Before the 
[279'} restraining statutes, he could not have affected 
those interests without the concurrence of the ordinary, as 
well as of the patron : That reason and policy alike re- 
quire that the ordinary should be a party to a suit, the end 
of which is to bind and conclude those interests, which 
the law hath appointed him to watch over and protect ; 
and though the decree which was so pronounced, was in 
fiivour of the vicar's claim, yet if there were not parties 
auf&cient to sustain the suit, the decree pronounced in &- 
vour of the vicar could be no more conclusive than if it 
had been to the prejudice of his claim; considering .the 
decree in this Tight, it has no more force, in respect to. the 
anccessors of the vicar, who was a party to it, than a de- 
cree for an account of tithes (h). 

But in a suit by the rector for tithes, in which the de- 
Jendants insisted, that the lands were parcel of one of the 
greater monasteries dissolved by the stat. 31 Hen. eighth, 
a decree was offered to be read in evidence, in which tbe 
lessee only, and not the impropriator, was a party ; an 
4Dbjection was taken to the reading of it, for that no admis- 
vion of tbe lessee shall bind him who has tbe inheritance, 
and who was no party to the decree : Lord C. B. Mon- 
tague, and baron Price, were of opinion, it should be per- 
initted to be read, stating that they should have made no 
doubt of reading it, if the lessee had prevailed, and there- 
fore that they saw no reason why it should not be read^ 

(A) Carr v. HeatoD, GwUU 12^8. 
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friRce he did not {nrevitil : ))ut bavon Page was of opiraoq^ 
it ought not to be read^ whiob it seems would have been 
tke more correct ac^udication {i). It is generally trae^ that 
a decree tshall not be read, if it do not relate to the [S80] 
fiianie lands and title as are in question {j). 

• 

Tbe fci»g'« b0ok«4Mre ^ondasite evidence of the vahieof 
a liTing : Thus, where the defendant to a biU Ibr tithes ia* 
stated, that the plaintiff had taken a second living above 
the value <A eight |»ounds a year^ tlie drfendant was M- 
creed to account ; for though the value were iii reality 
above eight pounds a year^ yet it being under that value 
in the king's bopka^ they were lield conchisive (Ar). But 
luneient vduations «re net conclusive evidence of the value 
either of lands or of livings {I}. 

We have before seen^ that mere non-payment of tithes^ 
althiMi^ from time immemorial, is no discharge^ without 
ahewing dome fecial g^oumd of exemption (m). But in 
a case, in which the plaintiff tested en hiS ceauaon kw 
right of rectw, and the defendant insisted^ that the lands 
be ^occupied were formeiiy part of lands of the <lissolved 
tapiiftstery of Shaftd^ry, and exeo^t 1>y presoriptioH> 
,ttnd shewed the rector not in the perception of all the 
iithte : a vkar In possessiea of -scme'^ tenants of the mte 
of a. jnaner^ and certain demesnes, in possession of otbers; 
4nd alflo ^^ther lands, a whole fl4or, paying none at all : 
the court held the inference from that evidence to be, thsrf 
the rector's right was very precarious, and that it let in 



(^ BiOuit) a(f Liberia v.^it Wm. $36. See %.. 997, Qrp; EtiVn^SS. 

iaiiB, Gwm. 632. BuHb. llOw Cro. Car. 456. % jhaXyr. 139f». 

(j) Benson u.Oliri^ ©will, 701. 17 Vio, AUr. 363^ ^ ^ . \ 
Bttnb.284. (0 Crwill. 857. 1^4Q^ jL347« 

ik) SCump 9. Ayliffe, Gwill. (m) Supnijn64. 
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every reasonable title^ which the evidence would support: 
That a portion might exist against him ; and that the de- 
fendant deriving title to exemption from spiritual persons, 
.{[281] might apply it to prescription (n). But it seems that 
such exemption is not applicable to a composition real, or 
other particular title, without some specific evidence (o); 
yet although immemorial non-payment of any tithes from 
a district cannot raise a presumption of an exemption by. 
grant from a lay rector, yet it is strong evidence to explain 
the extent of the grant of the rectory, if it be in any de- 
gree doubtful (p). 

Payment of a composition for the tithes of turnips, 
whether pulled or eaten off the ground, where neither 
party considered it as an agistment tithe, was held to be 
no evidence of perception of that species of tithes (q). 

Receipts for the payment of tithes not signed by the 
receiver of the tithes himself,* but merely by his deputy, 
have been held to be inadmissible evidence (r): And 
where a modus of every tenth day's cheese for a certain 
period of the year, in lieu of tithe of mOk, wa» insisted 
on ; proof of the delivery of cheese at the house of the 
tithe-gatherer, but not to himself, was not admitted as 
evidence to prove perception of the modus ; for the tithe- 
gatherer's authority is personal ; the act of any other 
person not authorised by the. clergyman cannot bind his 
tight {$). 



(n) Ffyer v. Sims, GwUl. 1 356. (q) GwiU. 1462. 

(o) Ibid, and i4d. Haywood 9. (r) Yate v. Leigb,' GwiU. SSI. 

Kicholh, GwiU. 1120. (s) Wake v. Rnss; GwiU. 1396. 

(p) Lord Fetre 9. Hencoe^ 1 Anstr. 295. 
CwUl. 1484* 
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Although on the trial of an issue directed by a court of 
equity respecting a modus^ the evidence on the defend- 
ant*s part proved a modus to extend to more closes than 
were stated in the pleadings^ that was held not ma- [2832 
terial/ and the defendant had the benefit of the proof {t). 

The testimony of persons, though not parties to the 
suit, yet if they are interested in the general question^ 
shall Be rejected ; a rule of evidence, to which I have 
above alluded (te). Thus to prove an exemption from the 
payment of tithe wood within the weald of Kent, all those 
of whatever condition, or reputation, who, either as 
owners, or farrtiers, were entitled to any wood there, were 
held incompetent witnesses: for the custom being alleged 
to be general through the whole weald, though they were 
not parties to the suit, yet, inasmuch as the custom con^* 
cerned them in their private profit, they were quasi parties, 
and tlfeir testimony quasi in propria causa (v). On the 
saQie principle, in the case of a modus claimed for a 
whole vill, all those within the vill, as parties in interest, 
though not to the action, have been held inadmissible (tr). 
The custom of tithing in other parishes .than that in 
question cannot be given in evidence (x). Whether evi- 
dence of a geneml right can be applied in support of an 
allegation of a partial right seems doubtful ; as where the 
plaintifi^, in a bill for tithes in kind, alleged his title as 
vicar of the parish, and as such entitled by endowment^ 
prescription, usage, or otherwise to the tithes in question 
in the townships of G. S. and L. S. and the tithable places 
thereof; in support of this allegation, proof was offered 



(0 Taylor •• Wallet", GmW. Denton, Gwill. 360. 

t99. Bnnb. 207. (o) Ibid. 

(u) Supr. 149. (x) Erskine «. Raffle^ Gwillv 

(v) £arl of Claarickard «. Lady 961. 
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of the payment of tithe hay in all other parts of the 
parish ; namely, in kind, where no tilth penny, and a tilth 
[[283]] penny, where none in kind : But it was objected 
that this proof was not admissible in support of this alle- 
gation, for that it was evidence of a general right through- 
ovt the parish ; whereas the allegation was of a different 
right : that is, a portion of the tithes in the townships 
named, and that the defendants might by such means be 
misled into a defence against a title very diflFerent from 
the title alleged by the plaintiff: But the court, without 
disposing of this objection, gave judgment in favour of the 
plaintiff, there being other evidence in the cause sufficient 
to support his claim (y). 

In a suit instituted in the Court of Exchequer by the 
lessees of a vicar for the subtraction of tithes, the plaintiffs 
gave very forcible and weighty evidence, and that point- 
ing to particular facts : On the other side there was ge- 
neral evidence, which went to a general contradiction, 
or denial of the particular evidence adduced by the plain- 
tiffs ; The Court was strongly pressed on the part of the 
Plaintiffs to decide the cause' without the intervention of 
a jury; But though the Court admitted, that the de- 
cision must be in favour of the plaintiffs, as the matter 
then stood, yet inasmuch as the bill on the ground of fraud 
stated generally inferior value, secreting, unseasonable 
hoursj and the like, on ^hich there was issue auid proof, 
and the plaintiffs proved general allegations by particular 
facts,, the defendant could encounter that evidence only in 
a general way, being unable to anticipate the particular 
facts ; consequently if . the Court were to give the plain- 
tiffs credit aa to procif of particular eviden^e^ jus^i^^e 
would not be done to the defendant, and thecefcNW heU 

(y) Travis v^ Chaloner, GwHL IMT. 
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an issue to be requisite ; but to lessen the difficukies of 
an action arising from the length of time^ ^nd the mi- 
nuteness of the articles^ ' confined the issue to a period of 
two months^ leaving the rest to abide the result/ because 
by the whole case it appeared^ that the course of setting* 
out the tithes during the whole time was the same («). 

lY . In respect to the costs of suits foi^ tithes^ it u» a 
settled rule^ that on a bill of experiment; if thid pbihtiff 
iail^ he shall pay costs (a). So if the plaintiff fife two bills 
against two persons^ where the question might have b^en 
decided upon one bill^ and doei» not succeed> both hiBm 
shall be dismissed with costs (b). 

If to a bill for tithes, the defendant in his answer insistr 

. *■ 

upon a tender before the commencement of the suit^ and 
if, on the cause proceeding to a hearings the defendant 19 
unable to surcharge the complainant^ the court will decree 
the defendant to pay the sum tendered^ and dismiss tlM^ 
bill with costs (c). 

But if the sum due exceed the s«n!n tendered; the eosts 
shall be paid by the defendant (d )/ . 

In a casein which the deffendftnt tendered five [2843 
pounds to the plaintifi^ desiring him to take his tiUies out 
of the money, the court declared this to be no good 
tender (e). Where the plaintiff submitted to a deoninrea^ 

(«) Emns 9. Green, Gwill. (c) Hawkins 9. HarknesSf 

1190. GwUL868. 

(a) Fryer v. Sims, GwiU. ISdd- {d) Worral o. Nichols^ Gwill* 

vid. Strati 9. Baker, iMd. 1430. 1303. 

3 Yes. jun. 635. (e) Drake v. Brooking, GwiU^ 

(6) Caley 9. WillUmson; GwilL .594. Tid. Rmiuiey 9, WiUis, mi. 

JIW. 771. 
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and tlien Ilnieiid6d bb biU^ and before the ameoidiaeat^ 
the defendant tendered the tithes, the court decided the 
lidoney tendered, but made the • plaintrff pay the costs of 
suit (/). On a bill for tithes, the defendant having an- 
swered, and admitted the plaiotiff's right to tithes, and 
stated what he alleges to be due from him, may move, as 
of course, that the plaintiff may accept whjit is so due, 
with costs to that time, or proceed to the peril of costs ; 
the tikotSon does not require iiotice,^ the answer is suffi- 
cient to support it, but the onkr, when made, . must he 
served (g) : But a defendant cannot make such motion till 
the answer be iiled> for till the answer, and discovery be 
made upon it, the defendant has no means of knowing 
whether the sum tendered l^e the whole, or not, nor 
whether lie ought to accept the money paid in (/i). If 
the defendant admit the right to some part of the tithes 
claimed, and resist the demand for another part^ he will 
not be permitted to pay into court the value of what he 
admits^ unless on the payment 6f the whole costs thep 
incurred (i). 

As to part of a demand for tithes, the defendant by bis 
answer tendered ten pounds, with costs to the timeiof. the 
answer ; at the hearing, the court decreed a trial at law 
lui to the other part, and reserved. fuiiiber directions: iditer 
Ae trial, the court dismissed the whole biUi. except as ^ 
[385] Ihe ten pounds, which they decreed the defeod^nt 
to pay with costs to the time of the ani^wer inclusive, and 



• (/) tfenniiig ©. WiHfs, GwilL I4^t. 2 Anst. 444. SeeBishop of 

S99. Exeter -o. Trenchard, Bunb. 47, 

Xg) Parlfeer ». Turner, Gwill. Gwlll. 626. 

1422. See Anon. Gwill. 618 and (t) Worrall o. Miller, Gwitf. 

626« 1436. SAnat. 632.. 

(*) HuU ©. Matthews, Gwill. ' 
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no fartber ; and that from the time of th^ tend^; the 
phintiff should pay to the defondaoit the iubne^ent corts* 
of suit ; which sobBeqaent costs were to be aUowed to^ 
and deducted by, the defendant out of the costs which 
thould be taxed, and allowed the pteimtiff, so far as the 
same would extend; and the rewlue of the defendant'^ 
costs were to be paid by the plaintiff (j). 

On a bill to establish a modus, if the defendant decline 
an issue, the modus shall be established, and the plaintiff 
^hall pay the defendant the costs of the suit. And as t^ 
modusses, which are tried on issues, and found against the 
parson^ they shall be established without costs {k) i the 
suit in eq(uity is merely for the security of the plaintiff^ 
and to prevent any farther impeachment of his right to 
an exei^ption from payment of tithes in specie^ and is 
analogous to the case of a bill brought to perpetuate the 
testimony of witnesses, in which costs are never given 
against the defendant ; but, in case the modus be esta- 
blished, the defendant shall pay costs to the plaintiff in 
respect to the proceedings at law (Q, 

The defendant having insisted on a modus in his an« 
awer, moved for leave to pay up the arrears of the modus, 
with costs of the suit up to that time, and the plaintiff to 
proceed ferther at his peril ; the application was reifused 
on the ground, that such a tender is never allowed, exr 
cept where the defendant offers to pay the thing de-» 
manded ; that is, the value of the tithes them- [2863 
■elves, and not where he tenders a less sum to make good 

if) Mason v. Watson, Gwill* Ibid. 1048. Bernors v. HHlst, 

en. Ibid. 871. 

^ (k) Anderton v. Davies, Gwill. (/) Clifton v. Orchard, GwUK 

1268. See also Clsrss v. Knyston, 746. 1 Atk. 610. 
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the bar he sets ttp against the demand. The courts 
however^ then saad^ that they would consider the offer 
afterwords in the costt^ if the plaintiff should proceed. Hte 
did proceed; had an issue directed^ and abandoned it. 
The modus was therefore taken pro confess, and the 
costs to the time of the fwmer offer were directed to be 
paid by the defendant^ since that time by the plaintiff^ 
without opposition {m). 

y . A summary method of recovering small tithes^ under 
tlie Talue of forty shillings^ is given by statute 7 and 8 
Wilk the thirds c. 6. by complaint to two justices of the 
peace : And' by another statute of the same year^ the same 
remedy is extended to all tithes wiUiheld by Quakers under 
the value of ten pounds. 

By the former ef these statutes^ 7 and 8 Will, third, 
c: 6: { § 1.) all persons are enjoined to set out and pay 
their small tilthes^ and compositions^ and agreements for 
^ sam6^ with all offerings to the rectors^ vicars^ and 
other persons to whom they are due^ according to the 
rights, customs, and prescriptions commonly used within 
the respective parishes ; and where such tithes^ offerings, 
or compositions^ do not amount to above the yearly value 
d# forty shillings from any person ; then, if he shaH sub- 
tract or withdraw, or any way fail in the true paynent of 
tbemt by the space of twenty dieiys, at most, alter demand 
thereof, the person to whom they shall be due may make 
his complaint in writing to two or more justices- of the 
peace within the county or pkice where the same shall 
grow due, neither of whom shall be the patron of the 
[387} ehurch or dbapeL whence the tithes ari&e^ nor any 

(m) Dean and Chapter of Bris- 1 Anstr* 272^ 
tol o. DouDesthorpe, Gwill. 1396. 
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way interested in such tithes^ offisriiigB^ or coiiipQaition ; 
and it is (§ 2.) further enacted^ fiiat^the justices on racb 
complaint shall rammon by UsascmaMe warnings under 
their hands and seals, every person against whona any 
such complaint shall be made ;- and alter: his appearauc^^ 
or defkttit, the summons being proved on oath before the 
justices^ they^ or any two or more of ttietn> shall proceed 
to hear and determine, and shall> upon sufficient |iroof^ kk 
writing, under their hands and seals, adjudge the case^ 
afid give such reasonable allowance^ and comipensatioii 
for such tithes^ oflfi^ihgs, and composition^ as tfaey shall 
judge to be reasonable, and .also such cosis and oh^i^a 
not exceeding ten shillings, aa upon the msrits of the 
cause shall' appear just ; (§ 3^.) and. if any penson ahaU 
refuse, or neglect, by the space of ten days after notice 
given, to pay the money, adjudged^ the constsddea and 
church-wardens of the parish^ or one of them^ shaUi hy 
warrant under the hand^ and^seals of the justices^ distrain 
his goods and chattels^ and after d^etaining them by the 
space of three days, in c^se the mm adjudged with rea- 
sonable charges of the distress^ be not tendered^ or paid 
by the- party, shall make public salis of the gooda ^* 
trained; and pay to the party complaining the sum so adr 
judged^ reftaining to themselves sueh reaaonable charges 
of distress as the justices shall think M, and ($ 4.)= render- 
ing the overplus, if any, to the owner; and the (§ 6.) 
justices are expressly empowered to administer oaths lo 
the witnesses r But no such comffatnt shall he heavd, and 
determined by the justices, which shall not be- made within 
two years next after the time when the tithes^ oflwii^, 
and compositiona become due; (f T.) and an appeal is 
titereby given to the nest general quarCer-sessioaB ; a|[i4 
on the judgment being confivmQd> the justices aw to give 
reasonable costs against the appeHatit^ to be levied by 
distress^ and no proceedings^ or judgment had by virtue 



•^ 
i 



\ 
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of that act^ ;shi^ll be removed by writ of certiorari, 
unless : the tiUe to such tithes and offerings shaU be in. 
question ; (f 9) and every person obtaining judgment^ or 
against whom judgment riiall be obtained by virtue 6f that 
act^ shall procure it to be inroUed at the next general 
quarter sessions for the county or place ; and the clerk of 
the peace is required^ upon tender thereof, to inrol the 
same, the fee not to exceed one shilling ; and the judg* 
ment so inrolled> and satisfaction made by paying the 
sum adjudged, shall be a good bar against the rectors, 
vicars, and other persons^ from any other remedy for sacb 
small tithes, offerings, or compositions, for which such 
judgment was obtained; (§ 12.) and the justices may give 
costs not exceeding ten shillings to the party prose- 
cuted, if they shall find the complaint to be false and 
vexatious, to be levied in the manner before described ; 
(§ 14.) and it is thereby provided, that any clerk^ or 
other person, who shall begin any suit for recovery of 
small tithes, or offerings, not exceeding the value of forty 
shillings, in the exchequer, or in any of the eccleuastical 
courts, shall have no benefit by that act for the matter, 
for which he shall have so sued ; (i 5.) and that the act 
shall not extend to the city ^ London, nor to any other 
city, or town corporate, where such tithes or offerings are 
settled by any act of parliament in that case particularly 
made ; and where any person, against whom such com* 
plaint shall be made, shall before the justices insist on 
any prescription, composition, or modus decimandi, 
agreement, or title, by which he ought to be freed from 
the payment of such tithes, or other dues in question, 
and deliver the same in writing to the justices subscribed 
by him, and shall give to the party complaining security 
to the satisfaction of the justices, to pay all such costs and 
damages as upon a trial at law shall be given against him, 
in case such prescription, composition, or modus cfect*^ 
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mandi/ shM not upon such trial be allowed^ then that 
the justices shall forbear to give judgment in the matter^ 
and the complainant may prosecute l^is comjplaint in any 
other court, where he might have sued before the making 
of that act. (§8.) ^ . 

By the stat. 7 and 8 Wm. third, c. 34. secondly above 
mentioned, it is enacted, that where any Quaker shall re- 
fuse to pay, or compound for his great, or small tithes, or 
to pay church rates, the two next justices of the peace of 
the same' county, other than such justice as is the patron 
of the church, or interested in the tithes, may on ck!>m- 
plaint of any parson, vicar, farmer, or proprietor of tithes^ 
or church-warden, who ought to have, or cotteet the 
same, by warrant under their hands and seals, convene 
such Quaker, and examine by oath, or otherwise, the 
truth of the complaint, and ascertain the sum due, ^ and by 
order under their hands and seals dii*ect the payment 
thereof, provided the sum ordered do not exceed ten 
pounds; and on refusal of payment any one of sueh jtlS'^ 
tic^s may by warrant under his hand and seld levy the 
money by distress and sale, rendering the sUi^j^s, de- 
ducting the charges' of distraining; and an appeal «§ 
thereby given to the next general quarter-sessions from 
such judgment, with power of giving costs to be levied 
by distress and sale ; aiid the judgmeiftt shall not be re^ 
moved, or superseded by writ of certiorari, or other 
writ; unless the title shall be in question ; provided that 
in case of such appeal, no warrant of distress shall be 
granted, till the appeal be determined, 

TThese statutes relate only to tithes, and church rates, 
and were merely temporary. But by statute 1 Geo. I. 
stat. 3. c. 6. they are made perpetual, atid extended to 
any tithes, or rates, or any customary, or other rights^ 
dues, or payments belonging to any church; or chapel^ 
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|[990} whicli of right by law and CQBtom ought to be 
paiil; ibr the gtipend^ or miEtintenance of any minister, or 
Gwate officiating in any church, or chapel ; and the act 
^ireets, that the proceedings shall not be removed into 
any other court, unless the title shall be in question. 

The writ of certiorari having issued to remove an order 
of justices made against a Quaker, under the above men- 
tioned statute 1 Geo. I. stat, 3. granted on a positive, 
but general affidavit, that the defendant controverted the 
title to the tithes before the justices, and that the title to 
them was really in question, the writ was superseded — 
jioa improvidi emanavit, the return taken oflf the file, 
and the order remanded, upon its appearing that this 
aUegation and assertion had no other foundation than the 
general scruples of the defendant to pay demands ^f this 
nature; the court holding, that the act was made iir 
fikvottr to, and for the ease and benefit of Quakers, and to 
save them from troublesome and expensive prosec«doDs f 
but that it never meant, that a mere scruple of thehrs, or 
an obstinate withholding of the tithes, shduld be any 
bindraace to the matter being determined^ by the justices 
of the peace. This would have frustrated the very in- 
tention of >the act, which meant to give this jurisdiction to 
j«stioes*«n that very case, where the legal right, and title 
to them^ should not be in dispute between the parties («). 

, By the express provision of the above mentioned stat. 
44 Geo. III. : c, Ixxkix. Quak^ers ar« exein{it from being^ 
collectors under that act. 

Lastly, in regard to the remedies for the recovery of 
titb^ ii\ Lon.dan; they are wA restricted to such «s are 
mfflHcled by the decree *nd Stat of Heniy VIQ. 

(n) The Kii« v. Wakefield^ GwiU, 804. Burr. Rep. 485. 
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It is ckariy setfled^ that the particular surisdicCicni 
created by the decree and stati^te^ has not dcgprived coarts 
of equity of the ancient jurkdiction^ which they exercised 
on this subject ; therefore suits for tithes in Lon- £391^ 
don may stiU be suBtained in the courts of chancery^ and 
the exche^tter : This point is established by a lo«ig train 
of authorities^ and upon a very sound princ^Ie; an aqt 
of parliament creating a e^cial jurisdiction never ousts 
thejurisdictkHi of Westminster-hall without a special pro- 
vifiion to that effect ; there is no vestige of an authority 
to the contrary ; and moreover the kMrd mayor is inca* 
pable of exercising a jurisdiction with regard to fraudu- 
lent leases. Before the statute of Henry the eighth^ 
tithes in London stood upon the same footing as other 
matters of ecclesiastical cognizance ; but antecedently to 
that statute courts of equity possessed jurisdiction on the 
aubject, and very beneficially^ because the spiritual cour|t^ 
in many instanoes is incapable of applying an effectual 
remedy ; if accounts are necessary^ recourse must be had 
to equity ; or in (:ases of frauds if the prosecution of the 
right depend oa matters of discovery (o). 

It farther appears^ that the decree and statute Just 
nleri*ed to have not dBprived the ecclesiastical court of 
Hs jurisdiction wiih respect to tiihes in 4he city of Lon* 
don ; for^ though in the case of SkiduMMre and £ire above 
cited^ one pcHnt resolved was^ that a parson of a pwish in 
JIUondon co\dd not «ue for the tildes in the ecclesiastical 
QOUPt ; for that the act and deci^ee^ that raised and gairip 



(o) The warden and minor ca- 141, Gwill. 433. Langham i>. 

.iiona of St.Paal'8 0« Cricket, GwilK JBaker, Hard. 116, Gmll. §IU 

1^5. % Yes. jnn; $9$. and the VmtmiU9 9* Batcbeter, GwH. 

authorities there cited. See also #48, 
Burgess «• Symons, Lit. Rep. 103> 
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this kind of ttthe«^ did limit and appoint bow^ and before 
vrhom the same should be sued for^ and did appoint new 
end special judg^es to hear and determiner the same ; and 
in that case it was awarded^ that the prohibition should 
^tand (p) ; yet lord Longhboroug^h C. in the coarse of his 
argument^ in the case of the warden and minor canons 
[998] of St. PtoPs expressed his opinion^ that the case 
of Skidmore and Eire was an unhandsome struggle for 
jurisdiction^ and that the prohibition was carried farther 
than in just reason it ought. But his lordship at the 
aame time observed^ that he could scarcely figure a case^ 
in which the ecclesiastical court would be able to execute 
its own jurisdiction^ for it must run into customary pay* 
meats (q). 

By the stat. 44 Geo. III. c. Ixxxix. above referred ix>, 
it is enacted^ that the powers of the stat. 23 and 33 
Gar. II. c. 15, and also of that stat. shall be vested in 
the lord Mayor and court of Aldermen, or on their re« 
fiisal^ or neglect to execute such powers, in two of the 
barons of the court of exchequer ; and it is also provided 
that no court, or judge, ecclesiastical, or temporal, shall 
bold plea of any monies payable under that act, other 
than the persons thereby authorised to have cognisance 
Hiereof ; nor shall it be lawful for any parson^ vicar, 
curate, or incumbent, to convene or sue any person 
refusing, or neglecting to pay fats assessment, in any 
court, or before any judge^ other than what are au- 
thorised and appointed by th^t act for determining the 
same. 



(p) Skidmore 9. Erie, 9 tnst* (g) The warden and minor oU 

660. See also Anon. GwiU. 985, nont of St. Paul's 9. Cricket, GwilL 

and Sheffield 'o. Pierce, 6will/803* 1495. 9 Yes. jnn. 563. 
iTatt 0* Warren, Gwiil. 1054. 
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The sums of money, which have been duly according to 
the directions of the act assessed upon the several houses, 

• 

and other buildings within the parishes mentioned in the 
act, become it seems fixed and real charges upon the houses, 
and buildings, on which they are so assessed, so that the ar- 
rears, which ought to have been paid by the former occu-^ 
piers, or which became due when the houses stood empty, 
may be levied by distress and sale of the goods of the 

present occupiers (r). 
. ■• 

For the stipends of the ministers of the fifty new 
churches^ provision is made by several acts of parliament, 
to be raised from the duties on coals. 



There are, moreover, several particular statutes relative 
to particular churches in Loudon, and other places. 



•*. 



(r) See Ex partfi CfoxMy Gwilh 8H. 3 Atk. 639. 
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No. I. 

A CATALOGUE of MONASTERIES of the yearly, 
Value of Two Hundred Pounds/or upwards^ dissolved 
by the Satute of 31 Hen. Eighth^ and by such Means 
capable of being discharged of Tithes. In which are 
the following Abbreviations : A. Abbey ; P. Priory ; 
C. Aust. Canons of St. Austin ; BI. M. Black Monks^ 
Wh. C. White Canons ; Ben. Benedictines ; Gilb. 
Gilbertines ; Praezn. Prsemonstratenses ; Carth. Car* 
thusians ; Mon. Monks; Clun. Cluniacks ; Cist. Cis- 
tertians ; N. Nuns ; T. in the Time of ; ab. about the 
Year. The Catalogue is extracted from Tanner's 
Notitia Monastica. 



BEDFORDSHIRE- 

Monasteries. Order. Founded. Value. 

£. s. d. 

Elstow olim Helenestow, > g^^ T.W.Conqr. 284 12 Hi 

EUnstow, or Alnesto we A. > - ^ * 

Dunstaple P - - C. Aust. T.H.I. 344 13 3{ 

Wardon A. - - Cist. 1135 389 16 6| 

ChicksandP. - - Gilb. ab. 1150 212 3 5| 

Newenham P. - C. Aust. T.H.II. 293 5 11 

Woburn A.' - - Cis. 1145 391 18 7i 

BERKS. 

Abingdon A - - Ben. ab. 670 1876 10 9 

Buhesham, or ByshamO f. j^ ^ ,3 j, „, g85 II Of 

Montague A« * * I 

RecidiDg A. * - Ben. T.H.I. 1938 14 3| 
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BUCKS. 

HonatttriM. Order. Founded. Valne. 

£. s. d. 

MissendenA . . . C. Amt. 113M 361 14 6| 

Noctele, NutUey, or De) 

Parco Crendon, or De^C. Aust. I16S 437 6 8| 

Parco super Thamam A. 3 
Asheridge, or Ashrug > ^ j^^ ,j, g j ^jg jg ^ 



CAMBRIDGESHIRE. 



Ely P. . . Bqii. ab..970 1684 6 9{ 

Tfaor^ey, oliiu Ancoriff A. Ben, 973 411 1? 11 

BarnweUP/ . . C. Aiist. 1099 256 11101 



CHEStttltB. 

St. Werburg*fl A. . . Beiw 1003- 1003 5 II 

Combermere. . . Gist, H^. SS5 9 7 

Vale Royal, or De Vjille > ^.^^ ^ ^^ j g 
ticgaiia Ai • • ) 

\ 

CQRNWAiiL. 

Bodnin, olim Bospoanna P^ C. Aust^ ab« 926 270 Oil 

St^, Genwap'fi P. • . C. Aust, I'.Ethdstan 227 4 8 
IJaunceston, olim Lansta-) 

veton, i._e. Fanum S.>C.Au8t. ab..llS6 354 llj 



Stephani P. 



CUMBERAND. 



CarliolP. . . C. Aust. T.W.Rufus 418 3 4i 

Holm Cullram A. . . Cist.' 1150 477 19 3i 

DERBYSHH{,E.. 

DEVOJJISIftRE. 

Tsvystock^orTayestock A. Ben. 981 902* 5 7| 

Plympton P. . ■■. C^A^4^l 1121 912 12 8| 

Hedlm4 A^ . . . . C. Au4. T.H.IL 30^.3 9^^ 

Ford A. . . . Cist, Hit S73]lQ,^6|t 
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Monaiteries. Order. F 



nded. 


Valne. 




£. «. d' 


1196 


396 11 


1801 


S91 1« 6 


1346 


«87 7 8 



Tor A. • . . Pneni. 
Dunkeswell A. • • Cist. 

Newenhatn, or Ne^ham A. Cist. 
Backlahd Monachorum, or) q-. jg^^g g^j yj gx 

Buckland A. • •) 

Sfcir^bum A. . . Beti. ab. 870 685 14 tj 

Shaftesbury, olim Sceptoma A.Beh. N. ab. 888 1166 8 9 
Middlet6ti, or Miltbn A Ben. ab. 933 5tS IS Hf 

Cem, or Cernell A . . Ben. T. Edgar 513 it lOi 
Tarent, or Tairent Kaines,"^ 

Kaineitton, oi* Kingston,] 

olim Locus BeihMlictus l^^^ j^ jgg^j gj^ ^ g 

Regins super Tarent, f 

or Ijocus Reginife sup^r 

Tarent, A. . . J 

DURHAM. 
Durham P. . . Ben. Hb. 842 1366 10 9 

Berkmg, olim BelWhingft,) ^^ j^ g^g ggg ^ 5. 
or Bedenham A. . ) . .7 

WalAairtA . . . €. Aifet. 106S 900 4 S 

Colchester A. . . Ben. 1096 S@i 16 (^ 

ChicTiA. . . C.Aust. ab. 1118 (677 1 2 

Stratford A. . Cist. 1134 511 16 3| 

WaldenA. . . Ben. 1136 1946 5 9 

Co^eshale, or Coxhall A. Cisi. 1142 S51 2 

GLOUCESTERSHIRE. 

^oacealMr St. Peter's A. BeU. ab. 680 1946 5 9 

f h€»k«bary, at Tewkes.) g ^j^ jggg j ^ 

tTiachekftmbeA. v . Ben. 798 759 11 »J 

^iraic«t«rA» G.Aust. 1117 10$1 7 H 
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GLOUCESTERSHIRE continued. 

Monastericf. Order. Foaaded. Viloe. 

£. «. d. 

Lantony near Gloucester.) ^ . .. ..q~ -^q ,« m. 

or Lantonia Secunda ' J C. Aust. 1136. 648 19 1 1 i 

Hayles, orTrayA. . Cist. 1246 357 7 8| 



HAMPSHIRE. 

Winchester St. Swithin's P. Ben. ab. 646 1517 7 2| 

Hyde, or Newminster A. Ben. 901 865 18 0| 

RumeseyA. . . Ben.N. 9S7 -■ 393 10 lOf 

WherwellA. . . Ben.N. 686 339 7 7 

Twinham, or Christcburcb P.C. Aust. ab. 1150 312 7 0| 

SoutbwYke, or Porcbester P. C. Aust. 1 133 257 4 4| 

BeaulieuA. . . Cist. 1204 326 13 2| 

TycbfieldA. . . Praem. 1231 249 16 3 



HEREFORDSHIRE. 

Wiemore A. . C. Aust. T.H.I. 267 2 10^ 

Leominster, or Lemster, 

olim Leonis MonasteriA ^ ^^ ^^^ gjg jg ^ 

urn, Leo£ or Llanlien6is,( 

CeU 



HERTFORDSHIRE. 

fit.Alban'8A . . Ben. 793 2102 7 If 

HUNTINGDONSHIRE. 

St Neot's, olini Eynulfes-) tj-- mux o^ i . i < . 

bury, or Henulvesberi P.} ^^"- ^.H-I. 241 11 4} 

Ramsey A. . . Ben. 969 1715 12 3 

KENT. 

Canterbury, Christchurch P. Ben. ab. 600 2349 8 5^ 

^^tJn^I^A^' f' ^"5"'-^Ben. ab. 605 1413 3 Hi 

Leeds P.* / . . C. Aust. 1119 362 7 7 

BoxleyA. . . Cist 1146 204 4 II 

FevershamA. . Ben. 1147 286 12 6i 

Dertford P. . . Aust. N. ab. 1355 380 9 0| 

Rochester P. « . Ben. ab. 600 486 11 5 

Mailing A. 4 . . Ben. N. T^W.Rufus 218 4 2^ 
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LANCASHIRE. 

Monasteries. Order. Founded. Value. 

£. s. d. 

FurnesA. . . Cist 1134 805 16 5 

WballeyA. . . Cist. 1178 dSl 9 If 



LEICESTERSHIRE. 

Leicester St. Mary A. . C. Aust. . 1143 961 14 5| 

^Crixton'l.^^ ^^]'^ '"} ^™™- "^^ ^^ ° ^°* 

LINCOLNSHIRE. 

Bardney,olimBeardanamA. Ben. T. Ethelred 366 6 I 

Crowland A. . . Ben. 716 1083 15 10{ 

Spalding A. • . Ben. 1052 767 7 11 

Sempringham P. . . Gilb. ab. 1139 317 4 1 

KirkstedA. . . : Cist. 1139 286 2 71 
Thorneton upon the Hum- ^ 

ber, or Thornton Cur->C. Aust. 1139 594 17 5J 

teis, olim Torington A. j 

RevesbyA. . . Cist. 1142 287 2 4| 

Lincoln St. Catherine P. Gilb. 1148 £02 5 Of 

Barlings or Oxeney A. PrsBin. 1154 252 5 ll| 
The Priory in the Wood,' 

or the house of the 

Visitation of the Bles- i ^arth. ab. 19 R. II. 237 15 2% 
sed Virgin, near Epp- ( * 

worth, in the Isle of I 
Axholm . J 

LONDON and MIDDLESEX- 

St. John of Jerusalem) or) _^__ 1100 2385 19 11 ' 

St. Jones - • J 

St. Bartholomew's P. . C.Aust. 1123 693 lOj 

Clerkenwell or St. Mary's) B^„ j^ ^^ UOO ggg 19 

de Fonte Clericorum r. S 

Haliweli P. . . Ben. N, before 1127 300 19 5 

St. Helen's P. . . Ben. N. ab. 1210 820 15 Sf 

Chartreuse House P. . ab. 1360 642 4| 

TheMinories . . 1293 318 8 5 
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LONDON ana I^DLES^X continued. 

MoiMsteriM. Order. Fonadcd. Valw. 

'" £. t. dr. 

T£T*^'> f^*?. '^"l Ven. ab..610 3470 2f 

SyonAV ' .' * . Brig. N. 1414 1731 8 Oi 



JSt. Bennet'g of Hulme A. Ben. ab. 1800 683 17 0^ 

^Wakinsham P. . . /C. AtMt. T.WlConq. ^1 I! 7| 

ThetfotdP. . . Clun. ab. 1104 31!^ 4 4 

Castleacre or Eastacre P. Clan. lA: 108S SQ6 11 4| 

•Norwich P. "■. . fieri. 1100 8T4 14 6f 

Westacre, olim Acra P. C. Aust. T.W.Rufus 260 13 7J 

Wjmondham, or Windham^ 3^^ before 1107 21116 6} 

West Perebam A. . Prem. 1188 j828 0| 

NORTHAMPTONSHIRE. 

PeterborouA, olim Me-) )^ ^^ 655 1721 14 0^ 

desbamsted A. 5 .. , , . . ^ 

Northampton St. Andrew's piun. )076 26^ 7 1| 

. £l^ii8if " ^* ^"*} C^*- "*3 ?^-" 81 

^ulby, or^eUeford A. Praem. 1)55 2^ S ^ 

NORTHUMBERLAND. 

Tinmouth, olim Dune-) 

muthj or Dounemade> Ben. T,.St.08wald 397 10 5| 
CelL . . 5 



NOTTlNaif AMSHIRE. 

Wirkesop, or Radford P. C. Aust. T.H.I. !^ 15 $^ 

LfeiAonP. -t . Clun.' T.H.i. ^7 10, lOf 

T^urgarton P. . C. Aust. ab. 1 130 359 9 ^ 

WelbeckA. . . Praem. 1153 249 6 3 

OXFORDSHIRE. 

n • t : . . . 

fgnesham, or Eynsham A. Ben. before 1005 441 12 9i 

aifleA.- ^"'i . eiBt. ab. 1137 256 14 7i 

^odestow A. t . ]^n. N. ' 1738 ^ tO m 



continued. 



Oseney A. . . C. ^u^t iW S^ 10 (^ 

Porchester^ olim Dorda A« C. Auft. . 1149 SiSf 6 Of 

* * 

SHROPSHIRE. 

*Wei3i\mdK> olimW^^tcas A. flw. UW-Conq. 40! 7 lU 

^hrews^iiry A, . *. geii. 1083 638 A m 

HagliiDoii A. . . C. Aust. 1110 259 IS 7| 

Lilleshall, near Daninton A. C. Aust ab. 1145 S29 3 If 

Hales, or Halesoweyne A. Prsem. T. John S80 13 S| 

ft 

SOMERSETSHlRp. 

01astonbury, olim. Aval-) «^„ i.i,i, - -, 

looiaA* ' . \^^^t =^-^ 8811 7 4J 

Bath A. . . . Ben. ab. 775 617 2 3 

Athelney, olim EthelinO g^^ ^j^ ggg g^g ^ 

graia A. • ) * 

Michelney, or Muchenay A . Bien. 939 447 4 11 

^BH^'ed-Jr^*""'. °1c.A«st. ab,1005 43P fi 3 

l^oqtacpt^ P. . . Clua |^;^;^" j m M 3J 

"' '" C. Au»t. T.H.i*. 086 8 10 

C. Au«t. ab. \\n 4l4 10 h 

A^st.^. T.H.II. lias 7 4 

. ^ . Carth. T.H.II. 815 15 

-Ss^eV™ ^'\ -1 Carth. 1227 248 19 2 



Taunton P. 
Keyiishani A. 
Minchin Buckland P. 
Witham ». *^^ * 



BRISTQ^, 

Great St. Augustine's P. C. Aust. 1148 670 13 I^^ 

STAFFORDSiHIRIt 

Burton A. . . Ben. ^Q(^ 267 U 9 

Dieulacre8 A. ... Cist. . 1214 2^ ^ 

SUFFOLK. 

t 

Bury St. Edmund, olim^ 

B^eripsjirojctl}^ pr Ead^V B^en. 40^ Xm, 1 3 

munde^^w A^ . ) 

SibtMA. ' .Cist, 1149 «§fttt Tf 

But(^f. r . ^,,^urt. UT* 818. W « 
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SURREY. 

Mooaitcrier Order. Founded. Valne. 

&. s. d. 

Cherteey, olim Cirotesege,) ^^ ^ g^g j^ g^ 
or Ceortesei A. • ) ^ 

BermondseyA. . . Clun. 1089 474 14 4| 

St Mary Overy P. . C.Aiwt 1106 624 6 6 

MertonP. . . C. Aust. 1117 957 19 $| 

AldcburyP. • . C. Aust. T.R.I. 258 11 llj 

Shene P. . . Carthus. 1414 777 12 Of 



SUSSEX. 



Battell, or De Bello A. Ben. 1067 880 14 7{ 

Lewes P. . . Clun. 1078 920 4 6} 

"°P:.tR?;S'A°' ""} Ci«. 1176 S« 10 6 



WARWICKSHIRE. 

* « 

Coventry P. . Ben. ab. 1043 538 4 

'^nS A^ **^ Cheninge.^ ^ ^^^^ ^^ j ^^ ^^ j9 ^ 

^Br^'klol"!®'"^ T\ C«*- • "50 311 10 1 

Nun Eaton P. . . Fonterr.N. T.H.II.253 14 3{ 



WILTSHIRE. 

Ambrosebui^, or Ame8-^ 
^•aMI a^"4 B™. N. d.. «» «5 15 2 

Malmesbury, olim Caer^ 
Bladon, Ingelborn,Mai- i 

ffiJ^nr mS K '^-^o «»" '» 

mesburgh, Meldunum, I 

or Meldunesburgb A. J 

Wilton, olim Ellandune A. Ben. N. T. Egbert 601 1 li 

Kingswood A. . . Cist. 1139 244 11 2 

Bradenstoke P. . C. Aust. 1142 212 19 3 

Edindon, or Hedington P. Bonhommdfa 1358 442 9 H 
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WORCESTERSHIRE. 

Monasteries. Order. Founded. 



Worcester P. . . Ben. 

Pershore, olim Perscora A. Ben. 

Eovesham, or Evesham A. Ben. 

Malvern Major P. . Ben. 

Bordesly A. • . Cist. 



T. Edgar 
984 
701 

ab. 1083 
1138 



Value. 

£. s d. 
1229 12 Si 

643 4 5 
1183 12 9 

308 1 4| 

388 9 10| 



YORKSHIRE. 



Whitby, olim Streane- 

schach, Sinus Phari,^ Ben. 

Presteby A. 
Selby, olim Salebeia A, Ben. 

Warton, olim Vetadun P. Gilb. . 
York St. Mary A. . Ben. 

Pontfract, olim KyrkebyJ ^, 

or Brokenbrigge P. J ^^""' 

Nostell, Nostlai, orNestel-? ^, 

hooP. . . jClun. 

Bolton in Craven P. C. Aust. 

Kirkham P. . . C. Aust. 

Burlington, or Bridling- V 

iotij olim Brellinton, or> C. Aust* 

Berlintona P. j 

Giseburn or Gysburgfa P. C Aust. 
River, olim Rievall, or) q- . 

Rivaulx A. . . S 
Fountains, or De Ponti-> ^^ . 

bus A. . . y K ' 

Byland, olim De Bella-) 

lands, Begelanda, siver Cist. 

Bechland A. . . 3 
NCTirl>urgh or De Novo J ^ ^^^^ 

Burfi:o F. . . ^ 

Roch, or De Rupe A. Cist. 

KirkstallA. . . Cist. 

Melsa, or Meaux A. . Cist. 

Joreval, Jervaux, or Ger-> ^ijg^ 

vis A. . . ) * 

Monk Breton, or Lunda.P. Clun. 
Mountgra^e P. . Carthus. 



T.W.Conq. 


437 2 9 


T.W.Conq. 
ab.ll50 
1068 


729 12 101 

360 18 10* 

1660 7 Oj 


T.W.Rufiis 


327 14 8f 


T.W.Rufiis 


492 18 2 


1120 
1121 


212 3 4 
269 5 9 


T.H.I. 


547 16 11{ 


1129 


628 3 4 


1131 


278 10 2 


1123 


998 6 Si 


1143 


238 9 4 


1145 


367 13 3 


1147 
1147 
1150 


224 ^ 5 
329 2 11 
299 6 4} 


1156 


234 18 5 


T.H.II. 

1396 


239 3 6 
323 2 lOi 



Ti 



Ufa APrstfuoL 



No. II. 

ntbit joT the I^puMcs bnrnt by tlw Flre^. as find ^'StsU JU iwemwd by 

r«i & «3 Car. II. jc. Id. the Stat. 44 G«o. lU. 

c. Uxzlx. 

1. Of the parish of Alhalhws Liomhdrd'Sireety one 

hundred and ten {>ound8, exi« 

2. Of St. Bartholomew Exchange^ one hundred 

poundfl, c /• . k 

3. Of St. Bridget^ alias Brides^ one hundred and 

tipent^ pounds, *cxx /• 

4. Of St. Bennet Finck^ one hundred pounds, g L 800 
fi. Df St. Jdichael Crooked lane, one hundred 

pounds, c /. • . • 

6. Of St. Ckrittophery one hundred and twenty 

pounds, cxxL 

7. Of St. Dionis Backckurchj one hundred and 

twenty pounds, cxx /. 
d. Of St. Dunslan in the east, two hundred 



pounds^ tsc L 
K Of St. 



£. «. 


if. 


SOO 





800 





SOO 
SOO 






SOO e 





800 





SS3 6 


8 


SOO 





SS3 6 


8 



d. of St. Jame% GarUck Hiihe^ one hundred 

pounds, G /. 
10. Of St. JUiekael Comhitty one hundred and 

forty pounds, cxl /. • . 

IL Of St. Mkihael BasskhaWj one hundred thirty 

and two pounds eleven shillings, cxxxii/. 

xi s. • . 2S0 18 4 

}9. Of Sl^ Margaret Lothburj/j one hundred pounds, 

G /. • ' ' • • • 

IS. Of St. Mary AlAermanbury^ one hundred aitd 
fifty pounds, cl /. 



14. Of St. Martin Ludgatey one hundred and 
y poi 

15. Of St. fetery Cornhilly one hundred and ten 



«i>&ty pounds 



J^uagc 
i, clx7. 



jpounds, Gx /. 
IC. Or St. Stephen Coleman-sireetf one hundred 

and ten pounds, gx /. 
j(7. Of St. Sejmkhrcj two hundnsd pounds, cc /. 

18. Of Alhaltows Bread-street^ and St. John 

Evangdisty one hundred and forty pounde^ 
exi V. . • * • . 

19. Of Alhallows the Greats and Alhallows the 

LesSy two hundrrd pounds, gg /• 
fiO. Of St. Alban Wood-streety and St Olaoes 

Siher-streety one hundred and seventy 

pounds, gIxx /• • • - • 

it\ * Of St. Anne and Agnes y and John Zacharyy one 

hundred and forty poundS| gxI^. < 



sso 








aao IS 


4 


SOO 








SOD 

sss 



6 




8 


233 


G 


8 


sss 


6 


8 


883 


6 


8 


SSS 


6 


8 



Tithes 0t tibe Pariaki* bfmt bf the Fire, at fixed1>y Sttit:: As iftl^l-eaidd bV 

8S 4i fd. Car. II. c. 15; tiie SUt 44 Geo. III. 

o. liLZxix. 

89. Of St. Augustine^ and St. J%tM; on^Uundred' 

and seventy t#o pnouAds, ctirxii 7. S^ 13 4 

S9. Of Sh^n^frea)* ^ardrofte, and St. ^liiiiefi/acX;- 

fryers^ one laindired and forty poutid^, eld /. 233* 6 ' S" 

24c or at. Aniholin^ and St. «7bA7r Baptist^ . one - ^ 

hundred andtwenty poundli;,ci[1^ /. ^ . 200' 0' (t 

25. Of St. Betmet Qraceckurch^ and St. Useonatd 

EoBtcheapy one hundred and forty pounds, , , 

cxl /. .... 23y 6"' 8^* 

26fc OP St; Bennet Paurs^ztharf, andSt. Pet^f^s' 

PauV s^whavf<^ one hundred poun'ds,* c7. 200 O' 0^ 

27. Of Christ Churchy and • St. Leonard' Poster^ 

/aiuiy. two hundred pounds, cc. /. 33^^ 6- & 

28. Of St. Edniond^ the' kingy and St. Nkhblas' 

Atom, one- hufidi'ed and' eififfaty. poubd^, 

clxxx /. . . ^ ^ . 300^ (H (f 

29. Of St. George BotdlphJ^kke^ md St Botdlph ' 

BiBil$gsgatej one hundred and eighty ppunds, ^ 

clxxx^. . . . 30(y 0^ 0** 

SO. Of St. LawrefiGs Jury, and ^ St. Magdcitm 

MOk^streety one hundred and twenty pmindd, , 

cxx /. • 

31X Oe Sti. Margaret \Lothbuiyj mASi. CKHm^ 

phery . ' . 

32- OB Stc Magnu9 and St. Margaret 'Mza'tish- 

street, one> himdred and^^ seventy ; pounds, 

clxx7. .... 

33. Of St. Michael Royal, and St. Martin Vintry, 

one hundred and forty pounds, cxl /. 

34. Of St. Matthew Friday-Ureet, and St. Peter 

Cheap, one hundred and fifty pounds, cl L 

35. Of St. Margaret Patons, and St. Gabriel 

Fenchurch, one hundred and twenty pounds, 

CXa v. . • . . 

36. Of St. Mary at Hill, and St. Andrew Hub- 

bard, two hundred pounds, cc /. 

37. Of St. Mary Woolnoth, and St. Mary Wool- 

church, one hundred and sixty pounds, clx /• 

38. Of St. Clement Eastcheap, and St. Martin 

Orgars, one hundred and forty pounds, cxl L 

39. Of St. Mary Abchurch,, and St. Lawrence 

Pountney, one hundred and twenty pounds, 

CXX V. ^ .^ . . 

,40. Of St. Mary Aldermary, and St. Thomas 
Apostle, one hundred and fifty pounds, cl /. 

41. Of St. Mary le Bow, St. Pancras Soper-lane, 
and Alhallowsy Honey-lane, two hundred 
pounds, cc /. • . ' . 333 6 8 



200^ (r* 


0" 


36&-iy 


4^ 


28^6 


8 


333 6 


S 


350 





SOO 





333 6 


8 


26is 13 


4 


233 6 


8 


SOO 





850 
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Tithes of the Parishes burnt by the Fire, as fixed by Stat. . As increased by 

S2 Se f 9 Car. II. e. 15. the SUt. 44 Geo. IIL 

c. Ixxziz. 

£. s. d, 
49. Of St. Mildred PouUrj/^ and St. Mary Cole 
Churchy one hundred and seventy pounds, 

43. Of St. Michael Wood-sireety and St Mary 

Stainifigj one hundred pounds, c /. 

44. Of St. Mildred Bread-streety and St. Margaret^ 

Mosesy one hundred and thirty pounds, 

Caaa v. .... 

45. Of St. Michael Queenhythy and Trinityy one 

hundred and sixty pounds, ck /. 

46. Of St. Magdalen Old Fish-streety and St. 

Gregoryy one hundred and twenty pounds, 

47. Of St. Mary Somersety and St. Mary Moun^ 

thaWy one hundred and ten pounds, ex 1. , 

48. Of St. Nicholas Cole Abbey y and St. Nicholas 

Olavesy one hundred and thirty pounds, 

cxxx /. • . . . 216 13 4 

49. Of St. Olave Jewryy and St. Martin Iron- 

monger^lancy one hundred and twenty , 
pounds, cxx/. • . • 900 

50. Of St. Stephen Walbrooky and St. Bennet 

Sheerhog^y one hundred pounds, c /. 200 Q 

51. Of St. Swtthiny and St. Mary BothaWy one 

hundred and forty pounds, cxl /. . 233 6 S 

•52. Of St. Vedasty alias Fosters y and St. Michael 

Queen f one hundred and sixty pounds, clx /. 266 13 4 



S8S 6 


8 


SOO 





216 13 


4 


S66 13 


4 


200 





SOO 


Q 



Names of Cases. 



A. 

Abbot o. Hicks, 112 

Adams v. Waller, 107. 190. 227 
Alden v. Tothill, 52 
AUott V. Wilkinson, 277 
Anderton o. Davis, 191. 285 
Andrews v» Liane, 74 

V. Lane, 60. 68. 184 

Anonymoiis, 23. 50. 58. 75. 82. 

90. 103. 105, 106. 108. 110. 

118. 120. 153. 156. 161. 

249. 252. 262, 263, 264, 

265. 291. 
Anseli 0. Adnam, 44 
Antrobus o. East India Company, 

245 
Arnold v. Bidgood, 24. 260 
Amndell's, Lord, Case, 148. 271 
Ashby ©. Power, 203. 273 
Atkins V. Hattan, Bart. 275 
' o. Lord WiUoughby de 

Broke, 192, 193. 205. 228 
Atkinson Vk Folkes, 40 
Attorney General and Blair 9. 

Cholmley, 223 
. V. Bowies, 



220, 221 



V. Brere* 



ton, 58 
Austen v. Nicholas, 60 , 

» — V. P^ot, 184. 194. 257 

Austyn v. Lucas, 84. 110. 128 
Audry v. Smallcombe^ 55 
Ayd v» Flower^ 64 



B. 

Bagster v. Knollys, 266 
Bailey v. Warrall, 265 
Baker v. Athill, 193. 264 

- V. Planner, 195 

-^ ©. Strutt, 275. 280 

V. Sweet, 88. 137 

Banister u. Wright, 13 

Barfoot o. Norton, 125 

Barnes v. Button, 198. 257 

Barsdale o. Smith, 55. 

Barton o. Hollis, 53. 170 

Baskerriile v. Clarke, 55 

Bate V. Hodges, 207 

V. Sprakling, 109. 132 

Bateman o. Aistroppe, 87. 208 

Baxter o. Hopes, 106 

Bead v. Adams, 74 . 

Beadle v. Sherman, 258. 26Q 

Bealr. Web, 194,257 

Bean v, Lee, 185 

Beardmore v. Gilbert, 160 

Beaumont o. Shelcot, 60. 118 

Bearer o. Spratley, 67 

Bedford v.- Sambell, 140, 141. 

203 

V. Skinner, 109 

Bedingfield o. Feak, 60 

Bedle 1>. Miller, 132 

Bell V. Read, 266 

Benhet v. Read, 49. 53. 148. 

150. 190 

V. Trepas39 229, 230^ 

240 



NABIBS OF CASES. 



Bennlng v. Donees 170. 
Benson v. OliTe, 171. 378 
V. Watkins^ 62. M^US. 

Benton v. Trot, 174. 178. 183 

Berkley v. Fox, 15 

Bemers o. Hillet, 285 

Bemey v. Chambers, 264 

Berwick o.Swanton, 264 

Bibye v. Huxley, 105 

Biggs V. Martin and Letts, 102. 

106 
Birck V. Stone, 1$8 
Bishop V. Amndeil, 4S4 
^— V. Chiekester, 190. 20% 

207, 208> 2}6 
Blacket, Sir Edward, o. Dr. Fin* 

ney, 251 
Blackwell's Case^ 252 
Blincoe o. Barksdalej; 58 
Bliss V. Chandler, 115 
Bonsey o. I>ee, 58 
Bordley'9;.TinM, 86 
Boscawen tx» Roberts, 185«209 
Bosworth V, Icmbfickj : CuUt4 

iilore, ' and Stdck^ 77. 02. 

119; 132, 13S 
Botolph, St. (FArson of)Case, 160' 
Boughton 9. Hattler, 98.' 

-^ : — ' V. Wr%kt, 76 

Booker o.MMgiir,'267 
Boys V. Ellis, 139' 
Brabonitie; v. Eyres, 113 
BradAaw t>. Clifton,- 177 
Bramston v. Heron, 239.- 246 
BrtocheT)) CaseV 182 
Breary v. Manby, 164, 165" 
Bree p. Ch&plin, 205. 273 
— u. Drew, 112,' 113 
Brewer v. HiH^ 27. 34. 225 
Brinklow r. Edmonds,' 134. 142.' 

144. 146. 199.201. 210 
Bristol, Dean and Chitplei' of, o. 

CleAiai 17. 19. 258. 286 
, . V. Dblittes- 

tkorpe, 286 



t 



I 



Broadley v. BrocUebank, 55 
Brock o. Richardson, 227, 257. 

266. 269 
BrVoiV.dii^r^lOS 
Brown's Gbtse, 219 
Brown v. Barlow, 5226 

V. Thetf Old, 262 

Back o. Witt, 161 
Bnckhnrst o. Newnton, 101 
Barslem v. Bnrbage, 264 

V. Spencer, 92. 110, 12t 

Bar well v. Coat'es, 188 
BarySt. Bdmaad's'Corpoittion, 

and Wright o; EvAbs^ W$ 
Batter v. Heifthby, 67 
Button v; Honey, 2M ' 
Boxtdn't^. iiiitchittsbVl59 
Byne, v. Doddl-adge, 185 
Byr^n b. Lkmb, 1 ^9. IM 

Cagrv. Warneraod another, 262 
Calley v. Willtamsont. 283 
CalmeUt^. Sheh-MtandMnehell, 

265 
Camell v. Ward, 146, 147 
Canningt). Jonety 40^ 
CuTletoh m. Br^ktwell, 4^. 146.' 

187.201:266 
Carmeli*S Ctoey 65 ' 
Carr*9. ChainlferlayB6, Healon 

and Chaptthn,' 66. 279 
Carte o. BaH afid oHiers^* 57 
Cnihe^vJ fidwmids,' 48. 129.^ 

131. 137 
C^rtwni^tv* Bailey, 50 ^ 
 — • v» Cotton, 223 ' 

ChUteb^rlayne v.' Newte,*^ 45 ~ 

 V. Spendth*, 2d5 
Chambers v.'Hanbui^, ^19 ' 
Chafi^maj v« Barlow^ 1^. 156 

1-::-^ »; Beard, 267, 268 

: V.' Bfdiop of lincblri, 

and MownB(Ai^ 189^ 21f 
 '■ Vf Keep, 54 



NAMES OP CASfiS. 
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CliapmaQ 9. Smith, 148. 150* 301. 

203, 304. 309 
Charlton, Lady, v. Sir Blanden 

Charlton, 16. 107 
Charry v. Gkrland, 370 
Chase V.Ware, 07 
Chare v. Calmel, 335. 356 
Chajtor v. Trinity CoU^e and 

Wood, 364 
Cheeseman v. Hoby, 350. 353 
Christian v. Wrenn, 140 
Cianrickard, Earl of, v. Lady Den- 
ton, 149. 181. 357. 383 
Clarke v. Jennings, 193 
 V. Stapler, 50 

ClaTill V. Oram, 175, 176 
CleVes p. Knyfton, 366. 385 
Clifton t>. OrcfaanI, 385 
Coe r. Mason, 53 
— V.Smith, 85. 113. 114 
Coggan V. Lord Lonsdale^ 194 
Coke's, Sir Edward, case, 17. 33 
Colchester v. Russell, 308. 310 
Cole V. Wilks, 361 
Coleman r. Barker^ 88. 94 
Cellard v. Newton, 364 
Collins 9. Gongh, 366 
— — — V. Vanghan, 40 
Collyer v. Howes, 75, 76. 83. 
Coltford V. P^ase, 311 
Compost V.  J 168 
Conant v. Greares, Birt. 189 
Congley v. Hall, 355 
Cornwallis v. Spnrling, 175 
Cotes and Snckermati 9. Warner, 

177. 357 
Coyentry, Earl, 9. Borslem, 364 
Cowley ©. Keys 
Cowper V. Andrews, 316 
Crabb v. Hayne, 80 
Crawley v. Watts, 81 
Crayhome v. Taylor, 18 
Croft o. Ayer andBailey, 195 
— — 0. Blake, 141 
V. CasOi 141 



Crouch v. Fryer, 170 

o.Risden, 114, 115 

Crovcher v. Collins, 110 
Croxall ex parte, 393 
Ctttfabert V. Westwood, 33S 

D. 

Daniel v. Taffnall, 86 
Darby v. Cosens, 357 
Daws V. Mollins, 103 
Day V. Peckwell, 359. 361 
Derie v. Lord Brownlow, 53. 55. 

57. 373 
Dickenson v. GreenhUI, 173. 177 

V. Reade, 34. 178 

Dobitoft V. Carteen, 178 
Doble V. Potman, 363 
Dodd 9. Ingleton, 130. 133 
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in not. 
Jurisdiction, 248. 

K. 

« 

Kids, 141. 
King, 14. 168. 
.— lessee of^ 108. 
Knigjhts of St. Jolv^ pf Jeriisa« 
lem, 174. . 



L. 






Lambs, 137.141.145. 

Lateran, council of, 5. 173. 

Lead-mill, 47. 

Lieases of tithes, 24. 32. 

— 9f rectory, 34* 

Lime, 151. { 

Limes, 105. 

Limekilii, 154. 

Limitation of time, 29^ 166.^(70. 

London, tithes in, 229. et ^#f» • 

. fire of, 232, 

Loppings, 6$. 101. 



H0( 



INDEX. 



Madder, 59. 84. ' 

IVJap, wlicn eTidence^ 277. 

Maple, 101. 

Marl, 151. 

Marches, 161. 

MascoD, council of, 3. 

Mast, 106. 

Melons, 120. 

Meres, 150. 

Milk, 42. 87. 126. e^ ^e;. 

. setting out tithe of, 129. 

et seq. 
Mills, 44, 48. 216, 217. 
Mines, 

Mixt tithes, 41. 
Modus, 117. 124. 164. 183. etseq. 

requisites of, 184. et seq. 

 stating in bill In equity, 

190. 

— stating in answer, 191. 

bad, 207. 

valid, 209. 

discharge of, 215. * 

Monasteries, 171. e/ seq. 270 and 

Append. 

Nice, council of, 26. » 

Nonce et dedmasy 3. 

tfan dedmando prescription, itt. 

167, 168. 
Non-payment of tithes, 164. 280. 
Non-residence, 39. 
Notice of setting out tithes, 67. 
■' to determine composition, 

123. 226, 227, 228. 
Nursery plants, 65. 107. 

O. 

Oaks, how tithed, 76. 102. 
Offerings, Easter, 48. . 
Orange trees, 120. 
Orchards, 64, 107. 120* 124. 
Orders, privilciged, 172. 177. 






Ore, 152. 
Osiers, 109. 



P. 



Fkper-mill, 47. 
Rirk, 153. 216. 

disparked^ 216, ^7. 

Parish, 8. 
Parish.chiirch, 8. 

Parochial modus, 184.215. 
Parson, 13. 

Partridges, 146. 

Parties in a suit for tithes^ 264. 

Pears, 65. 120. 

Peas, 60.77.119. 

Personal tithes, 41. 43» 147. 

Pheasants, 146. 

F%eon9| 40. 

Figs, 141. 144. 

Pineapples, 120. 

Portion of titles, 17» 

Plough, beasts of, 9^eiseq. 

- reared for or 
pail, 42. 95. , 



= ^ '  wl^en . tenant 

cfamige^ his aiind relatire there* 
to, and sells them, 42. 

Pollards, 101. 

Potatoes, SO. 59. 61. 119. 

Pot-eartfa, 15I. 

Poultry, 145. 

Predial tithes, 41. 

Premopstratenses, order of, 172. 

PrescriptioB, 108, 169. 

• as distinguished from 

custom, 184. 
Priest, 15. 

Privileged orders, 172. ; 
Prohibition, 254, etseq. 
Purpresture, 14. . 



Q. 



Quakers, 286. 
Quarries, 151. 
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R. 

Rabbitf, 152,153,154. 

Rakings, 74. 

Rankness of modus, 202* ei seq. 

Rape-seed, 83. 223. 

Receipts, 281. 

Recovery of tithes, 248* 

 of small tithes, 288« , 
Rector, ecclesiastical, 15» 
 lay, 15. 

Rents, 21. 31. 233, 234. 
Repairs, 37. 112. 
Roots, 5d« 103. 118« 

s. 

Saddle-horses, 06. ' 

Saffron, 60, 62. 114. 

Saint John of Jerusalau, Kaigbts' 

of, 174. 
Salt, 152. 
Saplings^ 106. 
Seeds, 50. 59. 1 18. 
Sequestration, 35 — 40. 
Sequestrator, 35. 
Sepulture, iltes of, 8; 58. 
Setting out of tithes, 41* M. €l 

seq. 
ShaTing-mill, 47. 
Sheep, d5. 136. 

shearing of, 136. IM. ' 

Shrouds of trees, 102. 

Siates, 152. 

Small tithes, 50. 

Spiritual court, 248. el 8eq» 

Statutes; 

1 Ann. St. 1. c. 7., 14*, 

28H.VIII.C11.8.3., 15. 

42 Geo. III. c. 43., 18. 
32 H. VIII. c. 7., If. 22. 
Enabling and restricting statutes, 

24. 
5 Geo. III. c. 17., 25. 30. 
3 Car. I. c 4., 28, 

43 Geo. III. c. 84. s. 10. 28. 
S2H.III. c;15., . 29. 

S Ann. C./14. 8. 4.| 30. 



29 Car. 11. c. 3., 32. . . 

13 Elf 1^ c. 20.9 - 39. . 
43 Geo. m. c. 84., 39. 
2 and 3 Ed. VI. c. 13., 41. 43^ 

48. 66. 89. 130. 253. 
ArticuU Cieri, c. 5.^ 44. 

1 Geo. II. c 12., 59. 

31 Geo. I. St. 2. c. 26., 84. 
45 Ed^ III. c. 3., 100. 

2 and 3 Ed. VI. c. 13. s. 5., 156* 
258. 262. 

2 Heo. IV., 173. 

27 Hen. VIII. c. 28., 174. 
3lHen.VIII.c.l3.^l7f* 
27 Hen. VIII. c. 21., 229. 
37 Hen. VIII. c. 12», 230. 
22 and 23 Car. 11. c. 15., 232. i 
9 Ed.I. awrit4)fclrcl«l9Mpec^/<^a• 
/w,,250. 
27 Hen. VIII. c. 20., W3. 

32 Hen. VIII. c. 7., 263, 258* 
3lHeu.VIII. c.l3,,27p. 
32 Hen. VIII. c. 24., 270. 

7 and^ W. III. c. 6. 286. 
Stone, 151. 
Stools, 103. 
Substance of earth, 151. 
Subtraction of tithes, 25a 258. 
262. 

Suggestion in proh|bitiop^.»5.4, ]' 
Suvimarj net]|od of recpyeiini^ 

small tithes, 286. 
Suceesftpr to litini;^ 15, 16. . 
Swans, 145. 
Syiva Qedwif 62. 98. 106. 
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 ^ T. • 

Tares, 60. 83. 
 '  cut green, 60. 
Teazle, 60. 
Tedding grass, 200. 
Temporal courts, 248. 254. etie^ 
Templars, 172. dseql 
Tender, 283. 
• Terrier, 275. 
Tile, 151; 
Timberi 101k 



3tt 



INDEX. 



Tmy 151t 

Tithes, eiUbiiflimeiit cf^ on the 

Continent, 2. 
Tkhee in England, 0. 

— definition of, 12. 

 ■- predial, personal, and 
mizt, 4h 

- great and small, 50. 69, 90 
rectorial and Yiearial, 30* 



51. 



.■■iB^M.M« 



*- remoTal of, 77— 79« 
non-pajrment of, 164. 



Tobacco, 114. 

Toppings, 65. 

Tradition, 150. 

Treble ralne of tithes, 950, ttS. 

Trees, 101. 

' f m Stools of, 103. 
Tnrf, 151. 
Tnrkejs, 140. 
Tnmlps, 00.63.86.119. 

V. 

Vacancy of, benefice, 39. 
Vendor and vendee of wood, 113. 

of com, 361. 
Vetches, 83. 






Vicar, 51. 53. 

Vicarage, 51. 

-*-— - endowment of, Si^d ieq. 

--*— dissolution of, 53. 

U. 

Vberiores Dednue^ 86. 93. 109. 
Underwood, 99. 
Unity of possession, 175. et seq. 
219. 371. 

W. 

Waste, 156. 158. 
Wax, 135. 

Way, parson's right of, to re* 
moTO his tithes, 77, 78. et seq. 
Wheat, mode of tithing of, 73. 
Willows, 

Witness, 149.383. 
Woad, 60. 
Wood, 63. 98. 113. 
Woodlands grubbed np, 161* 
Wool, 43. 66. 87, 88. 135. etteq. 

Y. 

Toung of eaimilsy 43. 87. 95. 
141. 145. 



THE END. 



PrhUed bffJ.miT. i^ke, S$, St. John^t^Spure, 
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